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LEASIDE RESTAURANT, East York 


Application for a Dining Lounge Licence 
by Bill Kertsanis and Danny Kertsanis 
APPEAL FROM REFUSAL TO ISSUE 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
JACK C. SIM, MEMBERS 


COUNSEL: De Basco lhiN representing the applicants 
5S. A. GRANNUM representing The Liquor Licence, Board 


DECISION: 3 June, 1976 


Messrs Bill Kertsanis «and Danhy Kertsanis, the 
applicants, have carried on the business of a restaurant since 
i26leine the Borough of East York in the Municipality of Meéetro- 
Dortcan Toronto at 18S Laird Drive — a site that has been used 
as a restaurant since approximately 1940. 


Theaepremises are situate onythe west. sidevof Laird 
Drive which is a significant thoroughfare, heavily travelled 
traffic artery, and a dividing line in the area. On the east 
side of Laird Drive, opposite the premises and continuing some 
distance east is a built-up substantial industrial complex 
which appears to comprise the major industrial area in the 
whole of the Borough of East York. The west side of Laird 
Drive is lined its length with a strip of mixed commercial and 


industrial activity. The premises are at a hub of the total 
industrial and commercial activity. Immediately to the west of 
the strip is a residential area. There are no schools, 


churches, funeral homes, hospitals, or nursing homes in the 
immediate vicinity. 


During the day there is a large influx of workers 
into the commercial and industrial premises from throughout the 
Borough and Metropolitan Toronto, e.g. 1000 for only 2 employ- 
ers. Though there is public transportation along Laird Drive 
many of the workers utilize automobiles to get to work. They 
park in employer lots and along the streets in the industrial 
and nearby residential area. 


Untiado recently (thesrestaurant. opened at 6 a.m. 
and closed at 7 p.m. The restaurant caters mainly in the day- 
time hours to workers on various shifts and to residents 
nearby; 75% of the business is at lunch time. 


In October, 1975, the applicants enlarged and ren- 
ovated the subject premises at an approximate cost of $140,000 
doubling their capacity from 70 places to 140 places. After 
the renovation the restaurant was kept open to 10 p.m. (recent- 
ly reverting to 8 p.m.) The restaurant began to be used by 
executives from the nearby corporations to extend hospitality 
to visitors. It also began to get a few patrons in the evening 
from nearby and elsewhere in the Metro area, as well as over- 
time workers. 


Prompted by the fact that a close competitor had 
been licensed and by requests by patrons, the Applicants for- 
mally applied to the Liquor Licence Board for a Dining Lounge 
Licence. They were agreeable to a 10 p.m. limitation and no 
entertainment. 


On the 5th of February, 1976, the Board held a 
hearing for the residents of the Municipality of East York to 
make representations to the Board concerning the application. 
Notice of the meeting was published in accordance with the 
Statute. wn che: ToOrontonotare 


In conjunction with this hearing the Board received 
2 petitions containing more than 200 signatures in opposition 
to the granting of ailiquor’ licence, Some 39 (indluding many 
of the signatories) also wrote individual letters of objection. 
Some 20 persons, most of whom had signed the petition and/or 
letters appeared personally on behalf of themselves and others. 


It 1s to be’ noted that some persons, in addition-to 
all these actions of protest had attended an indirectly related 
Committee of Adjustment meeting earlier and also attended the 
subsequent meeting of the Board and this current Tribunal 
hearing. These actions are indicative of the seriousness with 
which the concerned citizens treated the matter. The petitions 
and letter show clearly that the residents of the households 
immediately close by the premises were overwhelmingly opposed 
to the granting of the licence. 


Representation was made opposing the application on 
behalf of The Leaside Property Owners Association of some 
2,000 members. 


Aldermen of Ward 4 attended the hearings to express 
opposition on behalf of members of the public present and 
others. We accept the position that they are acting as rep- 
resentatives of the residential area in the ward directly 
atfected. 


There were filed 2 (similar) resolutions by the 
Council of the Borough of East York endorsing a resolution of 
the Development Committee opposing the granting of the licence. 


We interpret the actions of the Council of East 
York, the representative of the Property Owners Association, 
and the Aldermen of Ward 4 not as representations on behalf 
of the total municipality in the case of the Council, nor of 
the total membership in the case of the Property Owners' 
Association, nor of all the ratepayers in Ward 4 in the case 
of the representations of the Alderman, but as reflecting 
support for the position of the immediate area residents. 


The Applicants filed with the Board a petition of 
approximately 480 persons favouring their application for a 
licence. An examination of this petition discloses only a 
handful of residents from the area, the remainder being 
persons employed in the immediate vicinity, i.e. workers in 
the industrial and commerical area referred to herein, and 
residing to some degree throughout the Municipality of East 
Vork™buc in the main, throughout the’ Municipality of 
Metropolitan Toronto. 


The Applicants were notified that in accordance 
Weemesection 12 of the Liquor Licence Act ‘the Board proposed 
to refuse to issue the Dining Room Licence as "not in the 
public interest having regard to the needs and wishes of the 
public in the municipality in which the premises is located". 


tThevAppilicantes requested, ai hearing under <the Act. 
Again at this hearing the Board heard the Applicants, their 
solicitor, and several persons who opposed the licence. 
Subsequent to the hearing by decision dated the 26th day of 
March, 1976, the Board denied the application for a Dining 
Lounge Licence by the Appellants. The decision was based 
(to quote Mr. Rice) "on the fact that there was not sufficient 
evidence provided the Liquor Licence Board at the subsequent 
hearing that would assist us in making any change in our 
previous decision". 


The petitions and letters presented at the hearing 
of 2 February and 25th of March, 1976, form part of the record. 
The testimony of Mr. John :.Judges, Mr. Eber Rice, and Mrs. 
Carol Fripp, Mr. Robert A. Hodgson, and the Applicant, Danny 
Kertsanis confirmed what had been presented to the Board at 
tHesemeetings on the Sth or, February and ‘the 25th Tof March. 


At the hearing of the Tribunal, counsel for the 
Applicants presented 4 varied letters in support of the 
application, and a petition of 485 names supporting the 
application. In the instance of this petition the names were 
those of patrons, workers in the vicinity, and of a substan- 
tial number of residents from just outside the immediate 
residential area (but it is to be noted that a goodly number 
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are within. that area outlined on behalf of the Property 
Owners Association as being concerned with local traffic and 
parking conditions). He also tendered an agreement between 
the Applicants and Admiral Leasing respecting certain evening 
parking arrangements for some 27 ‘cars. 


the vwording) of -thesStatuce — (ines Liquor licence 
Act (in Section 6) clearly indicates that there is an 
entitlement to a licence, i.e. an Applicant is to be entitled 
to be issued a licence unless he fails within certain 
exceptions. 


In this case the Applicants' entitlement was not 
~found adversely affected by the provisions of Paragraphs (a) 
to. (ff) ef, ‘Subsection Tjof Section 6.) During “the period of 
operation by the Applicants nothing appears that is negative 
to them either in business or personally; indeed, the 
operation of the restaurant business, their financial affairs 
with respect thereto, and their personal conduct and 
character has received favourable comment. They are "of good 
integrity ‘and hard workinge"..."responsible"™. .."clean, 
respectable and hospitable". In the record there is a report 
dated the 28th day of January, 1976, by one Edward Chalmers, 
an inspector with the Liquor Licence Board. His relevant 
comments and assessment of the application include the 
following phrases: “have renovated...into a £irst—class 
operation...this particular establishment is recognised as a 
first-class operation...operates in an above-average 
operation...with- excellent surroundings. All facibities 
operable and in first-class condition". In addition there is 
his expressed opinion, "This is an excellent area fora 
licenced premises and the writer foresees no problems in the 
area". This report was adopted as being factual by Mr. John 
Judges, a licencing officer, and the Chairman of the Board, 
Mr Boer hice. 


What is at issue is the exception to entitlement 
set out in Paragraph (g) "where the issuance of the licence 
is not in the public interest having regard to the needs and 
wishes of the public in the municipality in which the premises 
isbocated(.. itiaista matters dr eiuacements form the Board co de 
termining what is 'in the public interest' and the basis of 
this is a "regard" by the Board "to the needs and wishes of 
the public an the muntcipalscy.) Sihis determination is not an 
easy one. 


By a vote held in 1969 the voters of the whole of 
the Borough of East York expressed themselves in favour of the 
sale of liquor under a dining lounge licence for consumption 
with meals on licenced premises by a vote of 17,862 to 6,405 
out of an electorate of 68,792. This is not however the 
expression of needs and wishes referred to in Paragraph (g) 
anew 2s. ancumbent upon the Board’ to have regard to: the needs 
and wishes of the public in the municipality in respect of 
each individual application. 


Since there is no machinery available under the 
Act for a scientific determination of needs and wishes, the 
Boarcarcan only proceed on the material. which is placed before 
it. In addition to the oral observations of persons, the 
Board has heard those directly affected and their representa- 
faves. — (he Board has also resorted: to the receipt of letters, 
Pecrcions. and resolutions by the Council of the Municipality. 
The Tribunal has emulated the Board and also accepted the same 
Dpreesentatwzon. We believe 1f to be necessary to do sovas the 
fuLbest and convenient method of citizen input. A mere count 
Gi noumnes stoOvarrive at a majority is) not the proper course. 
There must be an awareness of the shortcomings of petitions; 
an examination shows that some (albeit small in number) signed 
contradictory petitions and others withdrew names from a 
petition upon a better understanding and second thought. 


Upon consideration of the needs and wishes of the 
persons who communicated the same to the Board as above, the 
Board came to the conclusion that the issuance of the licence 
was not in the public interest. Its decision was based on the 
objections and opposition of the various persons who communi- 
eaved such to the Board. 


its wolear that. ther obtecrion, and, opposite ion. 
expressed to the issuance of a liquor licence was based upon 
concern over local traffic and. parking problems. The, position 
Pomouccinct ly expressed in the notice delivered to.certain 
Pesidents after the Appellants circularized a petition 
enlisting support in favour of the issuance, after the Board's 
refusal of March 26th. 


MWe have, not. objected, to. the granting 
of the liquor licence, we have objected 
or ithe. crounds: that the. cars. necessary 
for the seating capacity of about, 150 
persons must create a nuisance and a 
Saletyahazard.it 2oe vicinity. of 
Parkhurst, Bivd.., Randolph Road, 
Sutherland Drive, Parkview Drive, and 
Vanderhoof Avenue". 


The latter are “the residential streets immediate to the 
restaurant premises. Alderman Redway referred to..."'a concern 
that is primarily based on ...worries about parking problems 
that would) be’ evident ain the residential area adjoining the 
location if a licence is granted". The focus of concern to 
the residents was fully put forth by Mr. Hodgson, an imme- 
diate resident. He stated that the residents in his area 
"really haven't any objection to the Liquor Board or liquor 
licence “outside of the fact of )the’parkinge during the evening 
6 tO Stay Open until e100 olclock definately there are (going 
to be parking problems on the street, of which (they) have 
enough now". 


There was concern for the safety of chiidren 
primarily. Getting in and out of driveways: would ibe a 
problem because when the people come to the restaurant they 
are likely to park where it is convenient, i.e. on the street. 


Some 19 immediate residents appeared at the 
Tribunal hearing and all without exception goined iin the 
concern about the parking. 


it. is*clear that this’ concern is’ well. ‘founded. 
There is a major parking problem in the area which has 
worsened from 1947 to the present. The parking problem 
within the residential area in the main is a spillover from 
the industrial area in the great majority of cases as a result 
of.the large influx of workers with their cars into the area 
by day. 


The difficulties caused by their presence is 
compounded by the shortage of planned parking areas attached 
to the industries and commercial undertakings, and further 
compounded by the preference of persons to park in the resi- 
dential ‘streets. Permissible street parking on the thorough-— 
fares sucheas Latrd Drive ac nid 


The difficulties created are those encountered in 
many congested urban areas. It was stated that enforcement is 
minimal. Residents believe that the police take the position 
that there is not sufficient space in the industrial area for 
parking and therefore they don't see the point of enforcing it 
as often as they might. 


We note several facets of the parking problem 
from the point of view of ‘the Appellants. "It is clear that 
the major problems of the daytime are generated by the indus- 


trial properties and not by the restaurant. It is not the 
presence of the restaurant: -that, creates) the trattic or) the 
parking problem. A small percentage of the customers come by 


Car. 


If the patrons' cars are parked in the residential area they 
are there not by reason of the drivers' attendance at the 
restaurant but by reason of attendance at employment. The 
cars would be parked there even if there were no restaurant. 
No specific evidence was given which would indicate that in 
fact there would be any appreciable increase in traffic and 
parking problems during the daytime if the licence were 
granted. The assumption is that ordinarily the granting of a 
PVCuor v1cence 1S an attraction of business and that therefore 
as a result one would anticipate a greater degree of traffic 
eOecne licenced area. There was nothing to prove that this 
assumption would apply in the daytime in this instance. On 
the other hand one can understand concern of residents that a 
licence would increase business in the evening and that there 
would be increased evening parking because of more people 
driving into the area to patronize the licenced establishment. 
Whether this would in fact develop to an appreciable degree is 
debatable, but the concern is real. Evening parking in the 
area takes place by virtue of the 24-hour operation of the 
industries such as Canada Wire & Cable. The residents were 
concerned that the heavy parking in the daytime which eases in 
the evening would be extended to 10 p.m. if a licence were 
issued. 


There is no legal requirement upon the Appellants 
to provide additional parking for they are exempt from the 
Zoning bylaw passed: on the 21st ‘of October, 1963; by the Town 
of Leaside. However, one cannot quarrel with the position 
Panen since 19/2 by the residents who are not’ in approval’ of 
new development which could increase the problem and make it 
worse. 


The Appellants have entered into an agreement with 
Admiral Auto Leasing (134 Laird Drive) for parking to be 
available to their patrons in the evening. The 27 spaces with 
their own 8 would meet the requirements of the bylaw which is 
not applicable to them, but these arrangements have not been 
convincing to the residents in the immediate area, and did not 
dispel their objections based on their concern about the 
increase in traffic in the evening after close of the business 
hours generally in the area. 


The sincerity of the concern about traffic and 
parking in the residential area is evidenced in that many of 
the people who live in the area immediately west of Laird 
Drive have requested a complete parking prohibition on all 
residential streets off Laird Drive south of Eglinton Avenue 
betweer: 8 a.m. and 6 p.m. 


The adoption of this recommendation would mean a 
personal inconvenience to those proposing it. 


Mr. Stein made a considerable argument that the 
wishes of the public as assessed must be related to the kinds 
of issues set out in Section 6, Sub-section 1, Paragraphs (a) 
to (f), not to issues that are extraneous, and his position 
was that parking is an extraneous matter. Mr. Rice has 
clearly indicated that the application was not rejectedion the 
grounds of parking, for if there had been no objections by the 
public, the Board would not have denied the application on the 
orounds of “an insutiic#ency Of (parking 9 He made. tt clearmachar 
the Board would not deny licences based on matters that are 
the responsibility of the municipality. We find that the 
Board rejected the application on the grounds off "not in the 
public interest having regard to the needs and wishes of the 
DublIcY..) That sche, BoardVassessed the, wisnes: of (thes publicwin 
the light of their views on the parking problems is not an 
error on the part of the Board. 


It is to be noted that under Paragraph (g) in 
determining the public interest, regard is to be had to both 
"needs' and 'wishes' and weight must be given to each of these 
factors. Consideration cannot be restricted to that of 
"needs'' or "wishes" alone, nor to either of these matters from 
the point of view of one particular group. 


Under Section 6 (1) (g) there is also the question 
of what as ‘the public. Is it. the, public iin the Borough of 
East, York, sand tes tne particular publacawhich 1S. to be: con— 
sidered merely that, part resident amearcnesimmedvatve Vicinity -of 
the premises applied for? Mr. Rice indicated that he believed 
it to be the public in Metropolitan: Toronto in that, as he 
understood it, anyone in Metropolitan Toronto can raise an 
objection. to. thesissuance.of a licence... However he did state 
that they took specific cognizance of the people in the 
Borough.) ThougheMr> Rice in reference sto the: February 5th 
meeting stated the -purpose of the hearing is to give the 
representatives of the community an opportunity of making 
representations to the Board concerning the application, he 
later clarified that he regarded there is little difference in 
the terminology community and municipality. 


The wishes expressed of that part of the public in 
the municipality resident in the immediate area are clear: 
they are negative wishes based upon the traffic problem 
generally and “the parkine: problems in particular within the 
area, with the concomitant concern regarding the danger of 
accident and fire, and noise. This negative attitude can also 
be interpreted as being an expression of a need for conve- 
nience, safety, and quiet. 


There are also the clear needs of that part of the 
public who work within the municipality to earn their liveli- 
hood and to make their contribution to the industry and 
commerce nearby, and their wishes to have alcoholic beverage 
with their food. The petition in this regard before the Board 
2s Lengthy. 


There is clearly a need for restaurant facilities 
LG provide service to the large number of workers in the 
immediate area; this would be self-evident as demonstrated by 
the fact that it has been found profitable for someone to 
render this service. That the Appellants' restaurant has been 
in operation for some 35 years clearly indicates’ that it has 
foititled a need as expressed by the clientele who patronize 
it, some for years. It has provided a good community service. 


In contemporary times in the matter of dining out 
it is “customarily acceptable in our society today to be able 
to enjoy a drink with your dinner" states one supporter. 

Those in opposition to the granting of the licence have in no 
way questioned the needs in this regird. The only licenced 
facmrity in Lhe immediate area is Steve's Tavern at 120 Laird 
Drive, a half mile south of the premises and towards the 
southerly end of the industrial area. There is the Leaside 
Village Restaurant 1 mile south and across a set of railway 
tracks (at Laird Drive and Millwood) which is a specialized 
typeof premises intended to draw from the entire city. Some 
distance away from the immediate area there are in the 
neighbouring Borough of North York the Laird Drive Restaurant 
(834 Eglinton Ave. East) away from the north-west corner of 
the industrial area, and still to the west thereof Sunnybrook 
Plaza Restaurant (660 Eglinton Avenue East). The existence of 
these named premises and the others further away do not lessen 
the needs fulfilled by the Appellants' premises in respect of 
the workers in the area. 


The question resolves itself into a determination 
of whether the needs and wishes of those (immediate residents) 
opposed to the issuance of the licence should be considered as 
being either greater, or to be given more weight than the needs 
needs and wishes cf those who favour the issuance (workers in 
the area). The Liquor Licence Board in the consideration of an 
issuance of a licence must make a choice, that of granting a 
full licence or none at all. It is clear that the Board 
placed the emphasis on the needs and wishes of the immediate 
residents to determine the public interest and decided 
accordingly. 


The Tribunal by virtue of Sec. 15 (4) is enabled 
to attach terms and conditions to a licence upon issuance. It 
is in a position to take a balanced point of view to give 
effect thereto. 
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The Tribunal is thus enabled and hereby does 
decide that in the public interest, what may be termed a 
limited licence should issue. That licence should meet the 
needs and wishes of the workers--that of enjoying the 
amenities of dining in a first-class restaurant. It should 
also meet the needs and wishes of the immediate residents; and 
their concern about the possibility of increased parking 
problems after regular closing hours will be given effect ‘to. 


The Liquor Licence Appeal Tribunal hereby directs 
the Liquor Licence Board to issue a Dining Lounge Licence to 
the Appellants with the following terms and conditions 
attached to. the licence, namely; 


lay, Liquor of the: type authorized to be sold and ‘served by 
this licence may be sold and served in the premises located at 
188-190 Laird Drive in the Borough of East York between the 
hours of 12 noon and 7 p.m. on each of the days, Monday, to 
Friday, and between the hours of 12 noon and 3 p.m.,on 
Saturdays. 


2. A sign (to be approved by the Board as to format and 
location) setting out the hours in which liquor is sold and 
served in the establishment shall be displayed on the premises. 


3. The licensees shall not lease any part of the premises for 
special occasion permits. 


4. The licensees shall not have any application for a removal 
of any, term or condition herein, considered by .the Liquor 
Licence Board before the 10th day of May, 1977. 


5. The licensees shall within 10 days of filing any 
application referred to in Paragraph 4 give notice thereof to 
the Leaside Property Owners Association and file proof thereof 
with the Board before consideration by it of the said 
application 


6. The licensees shall in respect of any application referred 
to in Paragraph 4 agree to the following: 

that the Liquor Licence Board in respect of such application 
shall advertise the fact of the application, the nature of the 
application, and the location of the premises, at least twice 
in a newspaper having general circulation in the Borough of 
East York, and shall fix in the advertisement the time and 
place in the Borough for the residents of the Borough and any 
other interested persons to make representations to the Board 
concerning the application. 


UB 


RICHELIEU HOTEL, Ottawa 


Dining Lounge Licence and Lounge Licence 
issued to 

Raynaid St.) Pplerre 

APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
JACK C. SIM, MEMBERS 


COUNSEL: LEONARD M. SHORE representing the Licensee 
S. A. GRANNUM representing The Liquor Licence Board 


DECISION: 20 Septemper,. 19/76 


Raynatd ot. Prerre 16 a ltcensee in respect o1 tne 
establishment known as the Richelieu Hotel, Ottawa, there being 
issued to him a Dining Lounge Licence and a Lounge Licence. 
Miho vyiala St. Pierre became: licensee in February, 1975, 
having acted as daytime Manager and BookKeeper of that hotel 
for approximately a year prior. 


The Hotel has three floors, the 2nd and 3rd having 
17 rooms for guests. All but 2 rooms, #12 and #14, are rented 
on a monthly or weekly basis. 


The Ottawa Police entered the premises on May 3, 
ovo, and as a result thereof, convictions were subsequently 
registered on charges against: 


Denis St. Pierre - (night manager, brother of the 
licensee) 

Claude Larose - (waiter in the dining lounge) 

Gilles Sabourin - (maintenance man) 


that they, between the lst of November, 1974 and the 3rd of May, 
1975, were keepers of a common bawdy house located at 62 York 
Street in the City of Ottawa contrary to Section 193 (1) of the 
Criminal Code. 


Messrs Denis St. Pierre, Claude Larose, and Gilles 
Sabourin pleaded guilty to the charge and were fined $300 or, 
alternatively 30 days in custody. 


The evidence at the trial of Denis St. Pierre and 
Gilles Sabourin indicated that only two rooms in the hotel, 
namely #12 and #14, were the subject matter of the charges. 
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Mp. Raynald Stu., Prerre Cook no actions nerespec. 
of the said employees until the convictions were registered at 
which time he dismissed Gilles Sabourin and Denis St. Pierre. 
The employment of Claude Larose was continued in daytime 
employment until nine months later when he was dismissed. 
Earlier he had been working nights. 


The’ Liquor Licence Board.issued a, Notice of ;Pro— 
posal under Sec. 12 :0of the Liquor Licence Act on, the*5tn day 
of May, 1976°> to suspend, the ficences-ior 14 dayoeand atveren 
hearing requested on the 3rd of June, 1976, suspended the 
licenses for a period of 7 days. 


The Tribunal “contarms that the tacts are as placed 
before the Board and the Tribunal, and there was novdaspuce 
that the conviction referred to hereinafter respecting a fire- 
arm is under an appeal and on consideration was given to the 
same. The language of the Liquor Licence Board in dealing 
with the matter is various. The, Notice of Proposal gave the 
following reason for the proposal to suspend pursuant to 
Sec tvon 42. 


"The past conduct of the licensee affords 


reasonable grounds for belief that he has 
not carried on business in accordance with 
the law and with integrity and honesty. 
Particulars of the said allegations are that 
in 1976, certain employees of the licensee 
namely, Denis St. Pierre, Claude Larose, and 
Gilles Sabourin were convicted of keeping a 
Common Bawdy House, contrary to the Criminal 
Code and the licensee knew or ought to have 


known of the said illegal activities being 
carried on by his employees. 


The said licensee was convicted of unlawful 
possession of an unregistered firearm". 


Astranscriou ofthe. oral decision conveyedepy Mr. BE. J. Rice, 
Chairman, on behalf of the Board at conclusion of the hearing 
with reference to the decision to suspend relates to the 
following: 


"It is the opinion of this Board that Licensees do 
have a responsibility for the conduct of their em- 
plovyees.) (While Mr St] Pierre did take: over -the 
Hotel in February, 1975, it was under his manage- 
ment for approximately a year prior to that date; 
further, after a conviction of one employee, the 
employment of that party did not terminate for 
approximately nine (9) months". 


The final written Decision of the Board was a finding: 
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"Under Section .11,, Subsection 3 of the Liguor 
bacence Act. 97535... tnat whe past CONaGuCct OL 

the licensee has been in contravention of the 

Act and Regulations appurtenant thereto in that 
certain employees of the Licensee were convicted 
of keeping a Common Bawdy House, contrary to the 


Criminal Code, and the Licensee knew, or ought 
LOshave known ols the said iilecal Pactivities being 


carried on by his employees". 


Counsel on behalf of Mr. Raynald St. Pierre argued 
that the proposal was not valid under the Act since it was 
couched in the past tense, and that it followed that the sus- 
pension pursuant to the proposal was accordingly not valid 
under the Act. The Tribunal finds that the licensee was not 
prejudiced by the wording of the Notice of Proposal nor by the 
oral and written decisions, and that he has had the fullest 
opportunity of replying to the proposal, and stating his case. 


The relevant powers of the Board are set out in 
the Liquor Licence Act under Section 11 (3). The Legislature 
has been explicit in respect of the powers of the Board (and 
the tribunal) in respect to suspension: 


"The Board may suspend....a licence issued 
under Section 6 for any reason that would 
disentitie the Jicensee to .a licence under 
Section 6 if he were an applicant or where 
the licensee is in breach of a term or con- 
dation OF ithe Licence. 


it is clear that the licensee was not in breach of a term or 
condition of the licence. Accordingly, if there is a power of 
suspension with respect to the instant situation it must be 
Wathninecection 6. 


The Board under the Act should have proceeded on 
the assumption that the hearing was for a licence and deter- 
mined whether on the facts there would have been a disentitle- 
ment. by the licensee if he were an applicant for the licence. 


The Board in its written decision found "that the 
past conduct of the licensee has been in contravention of the 
Act and the Regulations appurtenant thereto in that certain 
employees of the licensee were convicted of keeping a Common 
Bawdy House, contrary to the Criminal Code, and the licensee 
knew, or ought to have known, of the said illegal activities 
being carried on by his employees...." 


The Tribunal has concluded that there is nothing in 
in the Liquor Licence Act or Regulations which is contravened 
by -Che_registration of the convictions referred to herein. 
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The Tribunal finds that there were no activities on the part 
of the Appellant in contravention of the Act or Regulations, 
and that the Board could not - if it so purported to do - 
proceed by virtue of Section 6 (1) (e). 


The Tribunal finds, however, that the Board could 
have proceeded under Section 6 (1) (d) a reference to which was 
was made by counsel for the Board during the Board's hearing. 


The Tribunal finds that there was no evidence that 
the licensee knew of the said activities or that he was will- 
fully blindiytoe (ore that he connitved sat or abetted the acrivivy. 
Indeed, a charge of knowingly permitting the premises to be 
used aS a common bawdy house was withdrawn. 


Taking into consideration the small size of the 
hotel and the disruption of the carrying on of business that 
could have followed, the Tribunal does not fault the licensee 
for not having taken action immediately. The Tribunal accepts 
his word that he continued the employment of Gilles Sabourin 
(under his supervision) out of a sense of kindness. 


However, the Tribunal shares the opinion of the 
Board which stated the view "that the licensee ought to have 
known of the illegal activies carried on by his employees". 


The charges related to a substantial period of time 
time, 1 November, 1974 - 3 May, 1975, a half year. Though the 
local liquor inspector did testify that there was no way of 
discerning whether prostitutes were among the patrons, the 
Tribunal is of the opinion that as licensee he should have 
checked the hotel at appropriate times (as he subsequently did) 
to ensure that no improper activies were being carried on. 

The hotel is not that large - indeed - there were only two 
rooms to be concerned about. The licensee had entrusted the 
affairs of the hotel to the night manager and others, and 
accordingly, ‘cannoticlaim to be free of, the results of “their 
action, having taken no positive steps which a prudent and 
knowledgeable proprietor of a hotel should have taken. It is 
noted that the licensee had also been manager for some time 
during the relevant period. Carrying on business in accor- 
dance with law and integrity and honesty includes the manage- 
ment of a hotel in keeping with the standards we have noted. 


The Tribunal is proceeding under its jurisdiction 
under Section 15 which enables it to come to a decision on its 
own, based on the facts before it. The Tribunal sees its role 
as not merely reviewing the action ‘of “the Board to determine 
if there has been an error; the Tribunal has interpreted its 
powers also to include that of making an independent 
determination. 


ES 


Accordingly, the Tribunal finds that the Appellant 
would be disentitled to a licence upon the statement of facts 
as in the instant case. The Tribunal finds that had the 
licensee been currently an applicant, under the circumstances 
of his management of this hotel, his entitlement to a licence 
would have been negated in that "past conduct of the applicant 
affords reasonable grounds for belief that he will not carry 
on business in accordance with the law and integrity and 
honesty". It follows that a suspension of a licence under such 
euchecircumstances is valid under the Act, and accordingly, the 
the Liquor Licence Appeal Tribunal confirms the Order of Sus- 
pension of the Board 


The Liquor Licence Appeal Tribunal hereby directs 
the Liquor Licence Board to establish the exact period of 
suspension. 
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NEILL-WYCIK COLLEGE INC., Toronto 


TRIBUNAL: 


COUNSEL: 


DECISION: 


Application for Special Occasion Permit 
APPEAL FROM REFUSAL TO ISSUE 


JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
JACK C. SIM, MEMBERS 


PAUL COPELAND representing the Applicant 
S. A. GRANNUM representing The Liquor Licence Board 


8 October, 1976 


Neill-Wycik College Inc. was incorporated on 
the 24th day of July, 1968 under The Corporations 
Act of Ontario. 


(a) To promote the advancement of learning 
and the dissemination of knowledge, 


(b) To promote the intellectual, social, 
moral, and physical development of its 
members and the betterment of society, 


(c) To establish and carry on scholarship 
and research programs, 


(d) To establish and maintain a library, 


(e) To develop and conduct seminars, lectures, 
and correspondence courses and to publish a 
journal and such other scholarly material as 
shall be relevant to the educational purposes 
of the college, but no academic credits shall 
be given by the College with regard to 
participation in any such activities. 


et 


(f) To construct, maintain and operate a 


building for the College to provide dwelling 
accommodation and meals for the members of 

the College and otherwise complementing the 
functions of post secondary institutions of 
learning and co-operating therewith; to the ‘end 


that the members of the College will receive 
a wider and fuller education than would 
otherwise be possible. 


Thescorporation as to be: carried on without the purpose of 
Cadi orvits members and any profits or’ other accretions to 
Paemcorporation shall ibe; used) in’ promoting! ats objects:. 


Objects A to E have been attained only to a 
limited degree. Object F has been fulfilled by the building 
at 96 Gerrard St. E. in the City of Toronto, which was opened 
Pec iew al inor, 1 O70si cle as an respect of -certainyrooms within 
ties busldine that applications for Special Occasion Permits 
have been applied for and refused by the Liquor Licence Board. 


The Corporation and the building erected by them 
and the facilities provided therein are out of the ordinary. 
Neill—Wycik is "an educational co-operative', ‘a housing and 
learning co-operative', 'a new kind of community, democratic 
member-owned "'vertical village" with its own ''government" 
administration, educational program, and co-operative grocery 
store’. These are some of the terms used in descriptive 
literature respecting Neill-Wycik. 


Many of -the members are students at Ryerson 


Polytechnical Institute which is close at hand. Others are at 
mnie University of Toronto, the Ontario College of Art, and 
George Brown College. There are others who are working people. 


Application for membership in exhorting "come live 
with us" states. in part: 


Neill-Wycik is "a co-operative community with 

six hundred and sixty-five members in a high rise 
building in downtown Toronto....trying to create 
a. environment in which mutual aid will be 
encouraged and supported....it is a good place 

to call home"; 


That in order to become a member of Neill-Wycik 
College there must be an interest in 
co-operativism, agreement to abide by all 
policies set by past and future committees, 
payment of an annual $25.00 tuition (education) 
fee, and a contribution of at least 24 hours 
every four months to make the college thrive. 
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In addition to the uniqueness of the accommodation 
provided, in its variety and setup and the wide range of 
projects aimed for, Neill-Wycik is unusual in that the 
accommodation is operated to a degree from May through August 
as a summer hotel, the facilities of which are available to 
the members of the public at large, i.e. .families, tourists, 
students, and travelling business people. 


In respect of the additional facilities provided, 
there are several rooms which are used in common with others. 


There is a reading lounge on. the 22nd floor and a 
roof deck on the 23rd floor. The use of these two rooms is 
made available to all without restriction. 


There is a basement recreation room ("Stanley 
Steamer Room'') and a cafeteria room (''Frodos'"') 


Food service (breakfast and lunch) is provided in 
"Frodos' during the summer hotel period. At that time private 
dinner parties are available to groups for their evening meals. 
Meal service during the school year had stopped in 1974 
except for special occasions. This room and the basement 
recreation room has been used pursuant to the objects of 
Neill-Wycik for educational purposes and under special 
arrangement. 


It is in respect of the basement recreation room 
and the cafeteria room that the special occasion permits have 
been requested. 


The Tribunal is technically ‘concerned in this 
hearing with the decisitonivof thes Board dated the 2th day of 
April, being a refusal. ‘Inirespect of the basement 
recreation room, the Board refused "to issue Special Occasion 
Permit for functions to be held at the said College for the 
reasons set out in Section 6, Subsection 1 (f) of the Liquor 
Licence Act, 1975, namely, that the premises in respect of 
which the application for a Permit is made is not eligible for 
a Permit because the said premises is a dwelling or rooms used 
in conjunction with a dwelling and is therefore disqualified 
under Section 33, Subsection 16 of the Regulations under the 
Liquor Licence Acti, 


Relevant sections of the Act and Regulations are: 


Sec. 8 (1) Subject to the regulations, the Board 
may issue a permit authorizing the holder thereof 
to keep for sale, offer for sale, sell, or serve 
liquor on a special occasion. 


igs) 


(C29. .An -applicant.for a permit forva special 
occasion that complies with the regulations is 
entitled to be issued the permit except upon the 
Srounds set wut sin clause d',-e,.0r fof 


SECELONO 1 ote lc ens 
Section? 6 (1) “An-applicant for ai liacence....is 
Sati led CO De -tsosued an bt Cence, 2. .exCepe where 


(f) the premises and accommodation, equipment 
and facilities in respect of which the licence 
is issued do not comply with the provisions of 
this Act and the regulations applicable thereto 


Reg. 1008/75 

33 (16)...no event shall take place in a dwelling 
or rooms used in conjunction with a dwelling under 
the authority of a special occasion permit 


There was a subsequent application in respect of 
'Frodos”* which was turned’ down. In the letter of refusal 
reference was made that the applicants "were advised on 
Boriiee7 tir that the College did not qualify for Special 
Occasion Permits because it was a residence". 


Evidence was given on behalf of the Liquor Licence 
Board of Ontario by W. J. Gertley, Director, Special Occasion 
Permits, who indicated that he drew a clear and direct analogy 
between Neill-Wycik College and an apartment building and did 
not distinguish one from the other. It was on that basis he 
testified that he felt that Section 33 (16) of the Regulations 
applied in that the rooms for which the permits were sought 
"were rooms used in conjunction with a dwelling". It appears 
that Mr. Gertley based his decision on inspection reports which 
were conducted in the years 1970 and 1971, and he did not 
tender any evidence which indicated that he himself approached 
Neill-Wycik College or that anybody on his behalf approached 
at during the year 1976. Mr. Gertley indicated that the rooms 
for which the permit was applied were in his view similar to 
common rooms which are found in apartment buildings and which 
are available to tenants of the apartment building. 


There was no attempt on behalf of the Board to 
bring the two rooms within the meaning of a dwelling so that 
Section 33 (16) would be applicable. Nor was there any attempt 
to bring the two rooms within the meaning of a residence, since 
it is clear that term would appear to have no relevance in the 
Ponvext De1ne considered, Mr. “Gertley ‘further admitted) that’ in 
all other respects the requirements of the Act and Regulations 
would be complied with. 
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The Tribunal has weighed the evidence before it 


from Mr. Gertley and from the General Manager of Neill-Wycik 
and the following important distinctions have revealed them- 
selves when one compares Neill-Wycik to the standard apartment 


building: 


Les 


The room known as ''Frodos", as depicted in an 
exhibit filed as part of this hearing, is used as 
a cafeteria from early May “to early September oF 
each and every year, a period in excess of four 
months». wit 2s clear that, the resvdentsrot Netli— 
Wycik?) during that period have access: only <or the 
purpose of taking meals in common with other 
members of the public on the same terms and not 
especially by virtue of their living in the 
building that houses Frodos. 


During Lhe remainder of the year the reomires 
locked and available to groups only with the per= 
mission of the General Manager - not as a matter 
of right. In fact, the evidence which was 
tendered reveals that Neill-Wycik intends to use 
the room not only to promote catered functions ian 
the room otherwise known as ''Frodos" and in the 
basement room for the purpose of the Neill-Wycik 
residents, but for outsiders as well in order to 
increase revenues. Evidence was also tendered 
whieh reveals that the basement room ts, used inca 
similar fashion in that the room is not being made 
available as of right to the residents of Neill- 
Wycik but only when permission is obtained for 
special use occasions. 


AS we have referred to earlier, one of the 
exhibits filed with the Tribunal indicates that 
Neill-Wycik is in fact a hotel during the May to 
September period and advertises itself as such, 
i.e. a Summer hotel. 10 was further brought out 
in evidence, that there are) advertisements in the 
vicinity of Neill-Wycik which advertises lodging 
on a nighly basis’ to the general public: On this 
basis as well, it is clear that this is not an 
apartment building in the traditional sense. 


The legal relationship during the Ryerson school 
year also differs from that of an apartment in 
that the resident of Neill-Wycik becomes a member 
in the co-operative non-profit corporation and in 
effect: obtains a voice jin the operation lof ithe 
co-operative. This again differentiates Neill- 
Wycik from the traditional apartment building. 


a 


Counsel for Neill-Wycik submitted that Neill- 
Wycik witn the’ exception of the 2 rooms 1n..question was in 
fact a series of dwellings but that the rooms which are the 
euppect of ‘the applications (before the Tribunal are not rooms 
used in conjunction with the dwellings. To support his argu- 
ment, he relied on some of the distinctions which are outlined 
above and the evidence which was tendered on behalf of Neill- 
Wycik. 


It is the Tribunal's opinion, based solely on the 
Only evidence tendered as to the use of the rooms, "Frodos" 
and "Stanley Steamer Room" and their relationship with Neill- 
Wer ctkmoollege.. Chat the rooms are in fact: separate entities 
whether they be used for commercial purposes or otherwise. 
Tass Supported in part by the very clear evidence of the 
General Manager of Neill-Wycik that the rooms were to be used 
inean attempt to stimulate additional sources of revenue not 
Mvewech respect to events and functions, for the: residents of 
Neill-Wycik but also for events and functions for residents 
laying oucside of Neill—Wycik. It is: therefore the opinion: of 
the Tribunal that the Board's analogy with an apartment build- 
ing is untenable and not capable of support. 


There is mo definition of the word “dwelling” in 
iaewLaquor Licence Act or Regulations thereunder. Reference 
wacemade by Counsel for the Board to Earl Jowitt Dictionary 
of English Law, 1959 Edition, Page 686 where though dwelling 
is not defined, "to dwell" is: namely,'to “dwell” connotes 
more detinitely than to "'reside" a place where a person lives 
and sleeps'. 


it As clear that the 2 rooms are not places’ where 


eeperson lives and sleeps. The question may therefore be 
Somsitcered as —- ‘are the 2 "rooms used in conjunction. with" 
places where people live and sleep. The Tribunal interprets 


tnesphrase “used in conjunction with" as connoting that the: 

2 areas must be conjoined or combined or associated in a way 
that. there is an element of special right to use had by the 
Boamenperson, to the 2 areas, i.e. a right by a person to the 2 
rooms by virtue of living and sleeping in the same building. 
It is the relationship of the person occupying the dwelling to 
tie 2 rooms that is the determining factor, and not that the 2 
rooms are within the same building as the dwelling occupied. 


The Tribunal finds the use of the two rooms do not 
go as of right with the accommodation rented for living pur- 
poses; their use is restricted and governed by special regula- 
tions and requirements. The lounge on the 22nd floor and the 
room deck are in a different category; they are patently rooms 
used in conjunction with a dwelling. 


ie 


The Tribunal therefore is of the opinion that the 

2 rooms in question are not a dwelling, and are not rooms used 
in conjunction with a dwelling, and accordingly Section 33 (16) 
is not applicable, and the.2 rooms are not disqualified by 
virtue of the said section. Since there was no contention 

that the 2 rooms were in any other way disqualified, it follows 
that there is an entitlement to the issuance of permits in 
respect thereof. 


The Tribunal hereby directs the Liquor Licence 
Board that upon application by Neill-Wycik College for Special 
Occasion Permits in respect of the basement recreation room 
"Stanley Steamer Room" that the Special Occasion Permits be 
issued pursuant to and in accordance with the Act and Regula- 
tLONS'. 


The Tribunal reiterates its view that the same 
entitlement. would exist in respect of the cafeteria room known 
as "Frodos". 
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OXFORD HOTEL, Woodstock #1 


Dining Lounge Licence and Public House Licence 
issued to 

Danmax Corporation of Canada Limited 

APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
JACK C.. SIM, MEMBERS 


COUNSEL: RONALD P. BIDERMAN representing the Licensee 
S. A. GRANNUM representing The Liquor Licence Board 


DECISION: Te,Octobern, £976 


ThegOxford Hotel is a hotel establishment in the 
downtown area of the City of Woodstock which has a population 
of approximately 26,000. 


There is issued in respect of this establishment, 
to Danmax Corporation of Canada Limited, a Dining Lounge 
Lbacence #1244 and a Public House Licence #10221. 


Om thevectn wr May, 19/0: the Liquor Lacence Board 
Becued a proposal to: 


PoUlDPENDS2 Or as period of ten days (the Liquor Licénces of, 
the above-named establishment 


FOR THE FOLLOWING REASONS: 


The past conduct of the licensee affords reasonable 
erounds for belief that business will not be carried 
on in accordance with law and with integrity and 
honesty. 


the following are the particulars: 


twee tne, JLcenscee Oia permic, persons under the (ace vot. 13 
Vearo. LOMenver spony that part.of the licensed premises 
ticensed asa Public House, contrary, to, Section 5, 
subsection (5) of Regulation 1008/75 under the Liquor 
Vicence Acv. 


2a. An employee of the licensee: did supply liquor to 
intoxicated persons: on: the licensed premises and the 
Person co Supplied) pleaded’ guilty iniProvincial Court, 
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Criminal Division to being intoxteated in the said 
Public House Premises’. 


Following a hearing the Liquor Licence Board of 
Ontario issued an order: 


"That ‘commencing AUGUST 9TH at I2:00. noon the 
Liquor Licences of the establishment known as 
the Oxford Hotel be suspended for a period of 
six days, to re-open on AUGUST 1T5TH at 12200 noon: 


There 1s no dispute ‘as to “the facts, whren 
generally were based on the testimony of an officer with the 
Ontario Provincial Police. 


The officer testified as to three separate’ occa= 
sions he had had reason to be present in the Oxford Hotel, the 
dates being April 2, 9, and 23, 1976. Each was#a Friday which 
is a busy nicht of operation. 


OnwAprilecerd, ne visited the Mens Public Houce 
portion of the hotel at approximately 9:00 p.m. and his obser- 
vations revealed two male persons who appeared to be intox- 


icated. During the hours 9:00 to 11:00 a waitress served 
dpatt beer to cach of “these two patrons. , Shortlyvatter 300 
pem., uniformed members of the Woodstock Police Department 


along with other members of the Ontario Provincial Police, 
entered the Oxford Hotel to conduct age checks and to assist 
with further investigations. As a result of these officers 
arriving, two other male persons were found to be intoxicated; 
both these two persons and the two mentioned previously were 
charged with being in an intoxicated condition in a public 
place. The Constable described the actions and behavior of 
the individuals whom he had concluded were intoxicated. The 
four persons were convicted under Section 46 subsection 3 of 
the Liquor Licence Act, 


Four patrons whose ages were checked were found to 
be under the age of eighteen years and were charged under 
Section 45 (4) of the Liquor Licence Act with being minors on 
a licensed premises. The constable did not come into contact 
personally with any one of these four. The constable had 
information regarding the names of specific persons involved; 
he gave evidence that these named persons had appeared in 
Provincial Court, Criminal Division, in Woodstock, had pleaded 
guilty and upon conviction were required to pay fines. 


Some 400 persons (within a seating capacity of 425) 
were present. An employee of considerable experience and who 
had resided in Woodstock for some 12 years was in charge. 


Zo 


His employment since has been terminated. The waitress 
concerned was one of long standing, experienced. Her employ- 
ment has also been terminated. There were 6 entrances to the 
Public House areas. The manager had been in the hotel till 
Povo p.m. On the 23rd of April. He admitted it was, very 
datiicult for him to ascertain the ages of his patrons and 
even when identification was produced, it was often found to 
be false. No age check was being carried out that evening by 
the management. 


The Manager testified that it was hotel policy that 
intoxicated persons were not to be served and that minors were 
not to be allowed on the premises. He gave details as to 
instructions to employees on how to deal with such situations. 


The relevant inspector testified that in his 
numerous calls he never found any difficulties. 


At the hearing of the Tribunal a “certificate of 
conviction was filed relating to Danmax Corporation of Canada 
Limited: 


"being the holder of a licence did permit 
persons under the age of 18 years to enter 
upon that licenced premises contrary to 
Section 5 subsection 5 of the Liquor Licence 
Act of Ontario Regulations #1008/75". 


Counsel for the licensee advised that the conviction was under 
appeal. 


The Tribunal finds that there has been a breach of 
tae Terms and conditions set out in Section 5 Subsections 4 
and 5. The Tribunal accepts the evidence of the constable 
which was not refuted. The Tribunal equates intoxication with 
drunkenness. There is no doubt that intoxicated persons were 
present, which is equivalent to drunkenness being permitted 
am the licenced premises. There is also no doubt that persons 
who were in fact under the age of 18 years were permitted in 
the licenced premises. Persons in charge were present during 
this period. 


It is not necessary that both subsections be 
breached; a breach of either of the two subsections consti- 
imucing the term and condition of the licence is,sufficient to 
enable action being taken in respect thereto. 


The Tribunal reiterates the Board's serious con- 
cern regarding permitting persons under the age of 18 in 
licenced premises. There is a heavy responsibility on the part 
of the licensee to prevent this taking place. 
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Section 11 (3) sets out the power of the Board in 
respect of suspension of the licence. The Board in its Notice 
of Proposal and its decision has related the rationale for its 
action. On the other hand, the Tribunal is exercising its 
power of ‘action, understhe second part of subsection 3 that 
the licensee is «in breach of. a term or condition of ‘the 
Picencer 


in the, Licht of this the Tribunal) 16° of) the 
opinion that under its reasoning, action in this instance 
should be restricted to the licence in respect of which there 
has been the specific breach of a term or condition, namely, 
in this ianstance, the, Public, House licence. 


Accordingly, pursuant to the powers of the 
Tribunal as set out in Section 15 subsection 3, the Tribunal 
alters the decision of the Board, to make the suspension 
restrictive to the Public House Licence. 


The Tribunal confirms the period of time set forth 
by the Board, namely, 6 days, and directs the Board to set 
the commencement and termination of the said suspension. 
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OXFORD HOTEL, Woodstock #2 


Dining Lounge Licence and Public House Licence 
issued to 

Danmax Corporation of Canada Limited 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
JACK C. SIM, MEMBERS 


COUNSEL: RONALD P. BIDERMAN representing the Licensee 
S. A. GRANNUM representing The Liquor Licence Board 


DECISION: 18 October, 1976 


The Oxford Hotel is a hotel established in the 
Downtown area of the City of Woodstock which has a population 
Of approximately 26,000. 


Danmax Corporation of Canada Limited purchased the 
Oxford Hotel from the Estate in Bankruptcy of a predecessor, 
taking over in approximately March of 1974. Despite inten- 
Sive efforts the operation of the Hotel has still not proven 
profitable. 


The Hotel offers 35-40 rooms located on the second 
and third floors. The basement contains the dining lounge, 
kitchen, and an unlicensed banquet hall. The first floor con- 
tains the office, lobby, and public house rooms with cafeteria. 
There is a parking area for around 25 cars. 


There is issued in respect of the establishment a 
Dining Lounge Licence and a Public House Licence. 


Live entertainment is offered nightly. 


The citizens of Woodstock have not declared in 
favour of the sale of spirits, beer, and wine under a lounge 
licence. 


Achieving and maintaining a balance in sale of 
liquor and food in the dining lounge has-been a particular 
problem since commencement. The following quarterly figures 
have been filed by the Licensee: 
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Quarterly Ratio Food to 
Period Ending Liquor Food Total Sales 
March,1974 12,310 25-152 68% 
December ,1974 31,219 eee sy Wed 42% 

March 1975 26,181 21,987 45% 

June 1975 26,944 21 hod. 44% 
September 1975 24,795 15,146 38% 
December 1975 22,536 Ta, 3 35% 


The above figures were reviewed by the Board upon 
the appearance on 27 January, 1976, of the manager in respect 
Of “a request. for additiona, dining lounge TacLiiities.. ihe 
Chairman pointed out that the Board was greatly concerned 
about the imbalance of the food/liquor ratio, emphasizing 
that this is a Dining Lounge operation and not a Lounge, 
pointing ott that Lounge privileges have not’ been: voted into 
the area in which this establishment is situated. It was 
agreed that the Dining Lounge became an entertainment lounge 
after 9:00 p.m. and that this was the cause of the food/liquor 
ratio problem. The Manager was warned at that time that the 
Board would not condone this operation. 


On July 14th, 1976 Danmax Corporation of Canada 
again appeared before the Board on a 'Proposal' by the Board 
to attach terms and conditions because of an imbalance for the 
following reasons: 


"The licensee is carrying on activities that are in 
contravention of Section 6 subsection 5 of Regulation 
1008/75 under the Liquor Licence Act 1975 and that the 
total receipts from the sale of liquor in the Dining 
Lounge exceed the total receipts from the sale of 
Pieod': 


At this: time, quarterly reports for the period 
ending March 3lst, 1976 and June 30th, 1976 were reviewed. 
These reports showed: 


Quarterly Ratio Food to 


Period Ending Liquor Food Total Sales 
March 31,1976 $ 19,158 11,592 37% 
June 30, 1976 21,444 re, oad 45% 


(There was a notation on the March 31 return as of 
April 10th that "the manager was cautioned re. 
ratios" but at the Tribunal hearing the Manager 


could not recall this having taken place). 
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Mr. Selskey, through his counsel, advised that he 
Macetrying tourectify the imbalance ‘by “actively promoting the 
sale of food. The Board was satisfied that while the Dining 
Lounge operates properly and appears to do a good food busi- 
ness during normal eating hours, the problem begins at 10 p.m. 
when the entertainment is provided, thereby encouraging the 
Dining Lounge to be used as a 'Lounge'. The imbalance of the 
figures shows that much liquor was being served without food 
during the period reviewed. 


The Board ordered 


"that commencing on Monday, the 16th of 
August, 1976, the sale and service of 
spirits. beer, and wine in the licenced 
premises of the Oxford Hotel SHALL CEASE 

ar 10:00°p.m- every evening until such 

time as the licence holder, Danmax Cor- 
poration of Canada Limited has filed with 
this Board quarterly reports for the 

period ending September, 1976, and December, 
£976; 


At the Tribunal hearing the manager outlined steps 
taken by the Applicant which have led in recent months, to an 
improvement in the imbalance of food and liquor sales. 


The Tribunal makes the following observations: 


On “behalf of the” licensee it was put forward 
(but withdrawn at the hearing before the Tribunal) that no 
breach of the regulations has been shown in that it cannot be 
imferrea that in any one given month total receipts from ‘the 
Sale _of liquor exceeded the total receipts from the sale of 
food, which is the term set out in Section 6 (5) of 
Regulation 1008/75. 


The Tribunal agrees with the withdrawal of this 
position tor le 1s Clear that “if a squarterly return is in 
imbalance, there must be at least one month thereof in 


imbalance. However, it would be helpful if the Board consid- 
ered these matters on the basis of monthly statistics which 
ape readily available. <in this regard the, Tribunal, expresses 


the opinion that the Notice of Proposal should set out the 
breach in specific and that it not be expressed in general 
terms as was done in the instant case. 


The Tribunal agrees with the position stated at 
this hearing that the action by the Board with respect to the 
Public House licence was invalid, since the food ratio is not 
applicable thereto. 
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There was filed with the Tribunal a copy of the 
most recent quarterly return as follows: 


Quarterly Period Ratio Food 

Ending Liquor Food to. Total 
sales 

30 Sept. 1976 EXENES ETO OLS: 19,305.30 45.7% 


There was a notation thereon that for the month 
of September the liquor sales were $6,144.95 and food sales 
were $6,892.80, i.e. food sales exceeded liquor sales by 
$747.85. Food sales were that month 52.97% of total sales. 


The Tribunal is mindful of the genuine and spe- 
cCiive ‘erroreswor stneelicensee Lo, rectil y thevimbaLance 
between the liguor sales and food sales ratios and the sin- 
cerity of the manager to bring the same in conformity with the 
regulation, whichis term and condition, of /the aicence, 
noting that, efforts have jin recent jquarterly returns raised 
the proportion from 37% to 45% and again 45% in the most 
recent quarter filed at the present time. September sales of 
food have now gone beyond the 50% ratio. 


The Tribunal is mindful that the power of the 
Board under Section 10 (1) to 


“at any time review a licence or permit on its 
own initiative and attach such further terms and 
conditions as it considers proper to give effect 
to the purposes of this Act", 


empowers the Board to review and as we interpret, 're-review' 
the licence at any time so that whatever the Tribunal's 
decision is at the moment, the licence is always subject to 
a review and the imposition of further terms and conditions. 


If the Tribunal's present determination that the 
licensee isin the course of rectifying, the imbalance proves 
to be incorrect by virtue of further monthly and quarterly 
returns to be filed, the Board always has the power of again 
reviewing the licence. 


Accordingly, the Tribunal hereby revokes the 
order of the Board imposing the term and condition as set out 
in its decision of the 16th jor uly eo. 
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DIPLOMAT TAVERN, Downsview 


Dining Lounge Licence 

issued to 

Steve Galiotos, Jim Procopos, and Jim Siropoulos 
APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS* 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
JACK C. SIM, MEMBERS 


COUNSEL: DOUGLAS G.” TANNAHILL representing the licensees 
S. A. GRANNUM representing The Liquor Licence Board 


DECISION: Le -danvarys- 197 7 


The Diplomat Tavern is a restaurant in the Borough 
OpenOrch -1Ork, a Slibiirban municipality within the Municipality 
of Metropolitan Toronto located in a small shopping mall of 
approximately seven stores with adjoining parking which is sit- 
uated within a commercial-industrial park with restaurants and 
taverns nearby. 


The licensees purchased the business on September 
22, 1955. In respect of the premises of 2 storeys there is 
issued a Dining Lounge Licence in respect of 2 separate rooms. 
The downstairs room with a licensed capacity of 57 persons op- 
Sra pee acaily during: the period 12 p.m, to 1 a.m. with no 
entertainment. 


The Upstairs room with a licensed, capacity of 55 
persons operates normally daily from 12 p.m. to 2:30 p.m. and 
aro pen. cO ltia.m. There is live nightly entertainment in 
the upstairs room in the form of exotic (go-go) dancing Monday 
Poroven rriday tor the hours jof 5 p.m. through’ 8:30) p.m. ~ A 
isc yockey plays recorded’ music’ for the :"disco" entertainment 
(music and dancing) of the patrons Monday through Saturday for 
the hours of 9 p.m. - 1 a.m. The same type of entertainment 
was provided by the previous proprietor and the applicants 
Convinued 17. 


The patronage is varied - from persons working in 
tne area during the daytime and from the nearby residential 
area during the evening. 


The general operation of the tavern is without crit- 
icism, with full and adequate facilities and service for food. 
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The Tavern has a busy and excellent noon (lunch) 
hour trade. There is not too much regular demand for food dur- 
ing the course of the evening; patrons generally at that time 
frequent the tavern to enjoy the entertainment. However, av 
times quite a few would be eating and during the midnight period 
some persons would ordinarily start to eat. At all times the 
chef is on duty. Very good food 1s. available and the menusitssin 
front of the patrons. 


The Board took action based on the following 
quarterly. reports: 


Ratio Food to 


Period Liquor Food totalisales 
15 Sept/75 to, Dec .317 75 Dogo Lo 25,033 31% 
lL Jan/ 76) to Mar 6317.76 555,003 23,003 29% 
1 Apr/76 to June 30/76 opel Ee) 7/ 24,842 30% 
The inspector has cautioned about the imbalance. There was a 


notation on the June 30 return “notified owners of high liquor 
sales - July 16, 1976". 


The Board found '"'that the Licensees have in fact been in 
contravention of Section 6 (5) of Regulation 1008/75. The 
Tribunal agrees with this finding. 


The Board being of the opinion that it had no re- 
course but to endeavour to assist by reducing the hours of 
alcoholic Cconsumptiom,, ordered ion the 16th September, £976 
"that the sale and service of alcoholic beverages in these 
licensed premises SHALL CEASE at 10:00 p.m. daily effective at 
the (closing hour Octobervand, -19767and to remain invert fect uncu 
March 21st, 1977 at which time this: Order will be: reviewed by 
then eoard...! 


There was no dispute that the requirements of 
Section 6 (5) (a) of the Regulations were not being met. How- 
ever, there Was assertedvon behalf of 'the licensees that aseresc 
deal of money and effort had been expended to increase the sale 
of food, and future plans included remodeling the kitchen for 
greater efficiency and offering breakfast at 7 a.m. 


The licensees have been concerned about and have 
earnestly exerted what appears to be every effort to increase 
the sale of food. The inspector answered in respect of the 
manager "he was doing the best he could to increase the sale of 
fooa". “The threé chers are von, dutveriecne day anavonemity ithe 
evening. There is always food and adequate service staff avail- 
able to all patrons. There have been daily 'Specials' and 
small steaks very attractively priced. The menu is changed 
frequently. Waitresses promote the sale of food, always asking 
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patrons, “Would you Pike: something to eat?” There has been 
advertising on and off the premises: luncheon mats, outdoor 
Sioms, anid distribution of leatlets. | Signs are posted outside 


the tavern to encourage people to come in to dine. 


The Tribunal finds that there is a bona fide effort 
in regard to the sale of food, and the licensees have drawn on 
their experience in an attempt to meet the requirements of 
Section 6 (5), (a). 


It would appear that a contributing factor to the 
imbalance is not the amount of food sold but the low price at 
which the food is sold. The pertinent regulation does not refer 
to a balance of food with liquor, but a dollar sale of food 
with a dollar sale of liquor. Indeed there was described a 
circle. The low pricing of the menu, done deliberately to at- 
tract more customers, is the same factor which contributes to 
the imbalance of the dollar amount of food. 


It would appear that the solution is to increase the 
price of the food. This may lead to another circle in that the 
prices may drive away the particular clientele theretofore 
attracted, and accordingly the dollar value of the food sales 
would not necessarily increase. It may however, also lead to a 
less dollar value of liquor being sold. The balance referred 
to in the regulations may be so achieved, but the business may 
close because of a lack of sufficient aggregate value of bus- 
iness to sustain the operation. The food has been sold at cost; 
to have had a balance the menu prices would have had to be 
doubled. 


When the applicants purchased the business in 1975 
they were unaware of the continuing imbalance that had existed, 
having in no uncertain terms been advised by the Board of the 
problems previously encountered. 


the 7 teures, during 1973, 1974, 1975. filed by the 
predecessors of the licensees had shown a ratio of food to total 
sales ranging from 26 to 33%. 


Mr. Galiotos explained that he and his partners had 
decided they would make a success of the venture as they were 
willing to work very hard at it. There is no doubt that the 
applicants were sincere in their position and were confident of 
their ability to do so. They have done their utmost to achieve 
this; the steps taken and the slight betterment of the balance 
testified toe this, 


Indeed, the improvement for the 3rd quarter of 1976 
filed with the Tribunal of $57,275 for liquor and $27,489 for 
food is considerably over the third quarter in 1973 of $52,786 
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for liquor and $20,265 for food. That food increase of $7,000 
was referred to by the Inspector as substantial. The percent-— 
age was 4% higher. The figures for food sales in November, 
1976 was improved to over $10,000 for the month to a percentage 
of 33%. The imbalance is still significant and serious. 


The licensees take the position that with a new 
business (and the situation with respect to the imbalance at 
the time of purchase was such that this should be so considered) 
it would take from 1 to 3 years to build up the necessary trade 
to make it a viable operation with a required balance. 


The Boardav just “a Little under a year ol operariaon 
took action in the light of 9% months of figures. It is to be 
noted that there had been a continuing imbalance for more than 
2% years with the previous licensee with no action apparently 


having been taken by the Board. The Board expressed an opinion 
that they had allowed the licensees "a year in which to meet the 
the food/liquor requirements". The Tribunal has had the benefit 


of more months of figures which are indicators of improvement. 


It is evident that a basic principle of the devel- 
opment of the legislation pertaining to the sale of liquor in 
Ontario: 25) that iquor and! ood shoulda co. together. -indeea, 
some years ago as a matter of policy there had to be demon- 
strated in fact that a restaurant operation could be viable 
without the sale of liquor. The legislature has from time to 
time dealt with this difficult matter in order to give effect to 
this principle, and had’-sought to develop ayardstick by which 
compliance could be measured and by which the board would be 
assisted in enforcement. Sec. 6 (5) (a) is the present pro- 
Visilon’?an (his recard. AS it “reads, t @s clear’. unequivocar, 
and’ inflexible.’ However, The Tribunal can take cognizance thac 
the Legislature was trying to prevent an emphasis on the sale 
of liquor; it wanted to prevent and eliminate ‘the “pushing” tor 
liquor. In this instance the licensees are mindful of this 
attitude "Tt ws not ia) tavern that could ‘care. Less whether ou 
Gat. or not! said the’ inspector: 


We cannot find that the Legislature intended to be 
rigid regarding the opportunity to a licensee to comply with the 
section. “if ft were’ so, (the directions to the Board respecting 
its action as the consequence of a failure to meet Sec. 6 (5) 
(a) would have been to bring about an automatic result. 


The Board took the position that it had no altern- 
ative but, to take action. | The Tribunal finds that though 
discretion to the Board is not spelled out, the Board in effect 
can exercise ia ‘discretion an ‘thatithe attaching of conditions, is 
not a mandatory requirement, and in that the Board acts on ‘ts 
own initiative whether, the time when, and situation in which, 
it will take action. These are matters of its own choice. 
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The Board was of the opinion that the restrictions 
on hours would lead to a proper balance and also that a res- 
triction on hours was a lesser penalty than a suspensicn fora 
breach of a regulation. 


The Tribunal was presented with no evidence as to 
tine validity of the forner. though:it may ‘be so; the licensees 
@omnot Concur 1 this view. che: licensees also ‘take the posi- 
tion that the condition of lesser hours would be tantamount to 
a revocation of the licence in that they could be forced out of 
business through a loss of customers because the service sought 
by these customers would not be available. 


The Board is charged with the enforcement of the 
Act and Regulations, and accordingly, cannot permit breaches 
thereof even with respect to regulatory aspects to continue 
tice inite:y. the Board.is in the difficult, situation of 
taking action to bring about compliance with a regulatory pro- 
vision which makes the persons affected consider themselves 
aggrieved. It is a problem which, though prevalent in that 
other Jicensees were having similar difficulties, must be dealt 
with. 


The Tribunal is of the opinion that a 2-year period 
would under the circumstances be a reasonable period at the end 
of which to assess this operation in the light of Sec. 6 (5) 
tayr ot he Reculations. By the 15 October,*1977, the food 
figures for and up to the month of September, 1977 will be 
available for review. 


The Liquor Licence Appeal Tribunal revokes the dec- 
ision of the Liquor Licence Board and hereby directs the Board 
to review the licence after the 15th day of October, 1977, to 
determine whether there should be attached at that time a 
further term and condition as the Board considers proper. * 


*NOTE: The above decision was appealed to the Supreme Court 
of Ontario (Divisional Court). 
The appeal had not been concluded at the 
tame or this publication. 


36 


UPTOWN MOTOR HOTEL, Thunder Bay 


Application for Transier 
by Mike Goyda Enterprises Limited 
APPEAL FROM REFUSAL TO APPROVE TRANSFER 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
JACK C. SIM, MEMBERS 


COUNSEL: Rw Js WALNECK,, O.C. representing the Applicants 
S. A. GRANNUM representing The Liquor Licence Board 


DECISION: Li February, 1977 


The proposal by the Liquor Licence Board to refuse 
to approve the transfer in this matter was because: 


Pursuant )to) Section 11 of, the Liquor Licence Act 1975 
the applicant is not entitled to be issued a liquor 
licence because of the past conduct of certain of its 
officers and shareholders who own or control 10% or 
more of its equity shares affords reasonable grounds 
for belief that the business will not be carried on 
in accordance with law. Particulars of the said con- 
duct are that Michael Goyda and Ronald Michael Goyda 
have* been convicted) of ‘certain offences, as set out in 
their personal history reports filed with the Board. 


Mr. Grannum on behalf of the Board agreed that the 
past conduct of Michael Goyda was not in question in that the 
only offence set out, in/the personal, history report related €o 
a Sine leyirat tae Canneraent. 


In respect of Ronald Michael Goyda, the Tribunal had 
before it the consideration of 3 convictions in respect of cer-— 
tain sections of the Criminal Code, and 1 breach of the Petty 
Trespass Act. The Tribunal has had the opportunity of lis- 
tening to explanations by Ronald Goyda of these convictions. 
None of the ef fences related to the conduct of a business 
incensed under the Uiquer Licence: Act. 


The Tribunal expresses its concern about the 
breaches of the Criminal Code committed by Ronald Goyda and is 
not to be taken as a ruling that such are completely unrelated 
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to the judgement to be made in reference to Section 6 (1) (c) 
(ii). Such past conduct of Ronald Michael Goyda as Secretary- 
Treasurer of Michael Goyda Enterprises Limited, i.e. as an 
officer thereof, is relevant though not to be decisive. 


THew ir tpanal enad= the opportunity of “vstening “to 
the testimony of Sgt. Mike O'Neill of Thunder Bay Police 
Department, who was forthright in telling the Tribunal that 
from his direct personal knowledge of Ronald Michael Goyda 
there was nothing which would be negative to Mr. Goyda's 
Sct, ene Of, Of ‘a puSsiness Ticenced under” the» Liquor Licence 
Pore ne \irabunal 12s ‘cognizant: also -that since April, ‘1973, a 
period of over 3% years, Mr. Goyda's conduct has not been the 
Subject of any criminal offense. 


It is to be noted that Ronald Michael Goyda was 
associated with his father, Michael Goyda, in the management of 
Sim@socoOct.s Tavern, Thunder Bay, from 1966 to 1974. There is 
nothing in the Board file relating to this establishment which 
would indicate that it was not carried on in accordance with 
the requirements of the legislation and the policy of the 
Board during this period, or that called into question any con- 
duct of Ronald Goyda in any regard. 


The Tribunal is mindful that a negative finding in 
respect of the conduct of Ronald Goyda would be in effect 
depriving him of an opportunity within a field of work, which 
apacG 1 POM Nis activity las an entertainer, appears to be the 
only one for which he is equipped. Such action would consti- 
tute a drastic penalty to be imposed only upon clear evidence 
of a serious nature. 


The Tribunal has before it evidence in support of 
Ronald Goyda's character and has heard his own testimony in 
respect of himself, to which the Tribunal gives credence. 


The Tribunal finds that the past conduct of Michael 
Goyda and that of Ronald Goyda in totality is not such as to 
afford reasonable grounds for believing that the business of 
the applicant would not be carried on in accordance with the 
law and with integrity and honesty and the Tribunal substi- 
tutes its opinion for that of the Board in this regard. 


The second reason set forth in the Notice of 
Proposal by the Board was as follows: 


"Having regard to the financial position of the 
applicant corporation, it cannot reasonably be 
expected to be financtally mesponsible in ‘the 
conduct of its business''. 
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The, Tribunal has had betrore.it the financial 
arrangements respecting the transfer. An examination of the 
indebtedness to be incurred and the cash flow to be generated 
to service such debtvetearly andteates thav the applicant, 
having regard to its financial position, cannot reasonably be 
expected) to, be financially responsible in the conduct oii ces 
business. Accordingly, the Tribunal confirms the reason of 
the Board in this regard. 


The Tribunal hereby orders an alteration of the 
decision of the Board by the deletion from the. Notice of 
Proposal Paragraph 1 of the reasons, and directs the Board to 
issue a final decision refusing the approval of the transfer 
based on Section 6 (1) (c¢) (i) as referred to in Reason #2 
of the, Notice) of Proposal. 
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CECIL TAVERN, Hamilton 


Dining Lounge Licence and Lounge Licence 
issued to 

Joseph Cvetkovic and Ivan Cvetkovic 
APPEAL FROM SUSPENSION * 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
JACK C. SIM, MEMBERS 


COUNSEL: JOSEPH DUBECK representing the Licensees 
S. A. GRANNUM representing the Liquor Licence Board 


DECISION: f EAD RU Lo. 7 


The licence holders, Joseph Cvetkovic and Ivan 
Cyetkovic, carry on business in partnership as Cecil Tavern 
located at 113 James Street North in Hamilton. 


On the second floor of the building are two li- 
censed dining lounge areas having a total seating capacity of 
82 persons. On the main floor are two licensed lounge areas 
having a total seating capacity of 190 persons. 


From some time prior to 1945 until 1972, the prem- 
ises were classified by the Board as a Public House. In 1972 
the classification was changed to Tavern and the Public House 
licences were replaced by a Lounge Licence and a Dining Lounge 
Licence. The lounge is amongst the busiest in the city: the 
dining lounge is not busy. 


in 1969 Joseph Cvetkovic and Ivan Cvetkovic pur- 
chased the premises and became licensees. Except for the sus- 
pension of the licences by the Liquor Licence Board in October, 
1976 which is the subject of this appeal, the Board has never 
suspended or revoked the licences of the premises during the 
fime of ownership thereof by the’ present’ Llicence”holders. 


By Notice. of Proposal dated the Lo5th June, 1976 the 
Board proposed to refuse to renew the dining lounge and lounge 
licences for the following reasons: 


"the past conduct of the licensees affords 
reasonable grounds for belief that they will 
not carry on business in accordance with law 
and integrity and honesty: 
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(firstly) Particulars of (thewsaid past econduceuare 
that the /jlicensees or their employees did, 
between 1974 and 1976 supply liquor to 
persons under the age of eighteen years. 


(secondly) The licensees have been charged with 
supplying liquor to intoxicated persons 
One chemocthiwAD rd Lalo On. 


(thirdly) On or about the 28th February, 1976 the 
Licensees and their employees did permit 
disorderly conduct to take place in the 
licensed premises contrary to Section 5, 
Subsection (4) of Regulation 1008/76 
under tehe uiquoriLacencesAct. 


The licence holders, by their solicitors, requested 
a hearing by the Board which was held on July 22nd, 1976, 
September -2lst.7 1976, cand October sl2th., 1976. 


The Tribunal, has reviewed. the action by the, Liguor 
Licence Board. 


The Board deal t.with the tirstiy dasted allegation, 
"That the licensees or their employees did, 
between 1974 and 1976, supply liquor to 
persons under the age of eighteen-years" 
as follows: 


The Board came to the following conclusions as set 
out jinwtheinm decistonethat .9ypersons,, 4age 16, 5 ages l7 swere 
charged and convicted of being in the licensed premises on var- 
ious special dates from September 13th, 1974 to November 7, 
1975 inclusive. 


In respect of.the listed - in the uniform of the 
sea Cadets - age 16 — the Board noted that the evidence indic-— 
ated that he was seen staggering, indicating an apparently 
intoxicated condition. 


The decision of the Board of 25 October, 1976, is 
based on this allegation: 


"Licences of the Cecil Tavern will be renewed 
but, that, as a result of the evidence pro- 
duced at the 'Hearing' indicating that the 
licensees or their employees did supply liquor 
to persons under the age of eighteen (18) 
years, the licences of the Cecil Tavern shall 
be |'SUSPENDED" from the closing hour Saturday, 
Octobers30th, 1976, to the opening hour 
Monday, November 8th, 1976"'. 
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The Tribunal is of the opinion that the conclusions 
are not conclusive of the allegation of supplying which is an 
offence separate from that of unlawfully being on licensed 
premises. There is no offence of being licensee of premises 
in respect of which persons under 18 have been convicted under 
Section 57 (2); in such case the particulars would have been 
Pelevant.. Further, apart,from the evidence the Tribunal wiil 
be referring to and commenting on herein, the only ‘other direct 
evidence relating to supplying before the Board was that one of 
the above-mentioned said that "one of his friends had given him 
tne beer". 


The Board also found, 
"the licensees, namely, Joseph Cvetkovic and 
ivan Cvetkovic, did, permit.minors to,be on 
the licensed premises, as indicated earlier". 
This latter finding had not been alleged in the Notice of Pro- 
posal and was not cited as a reason for the suspension. In 
respect of this the convictions listed would be most relevant. 


At the hearing before the Tribunal, Mr. Grannum did 
add to the allegations stated in the Notice of Proposal as 
follows: 

"The licence holders did permit persons under 
or apparently under the age of eighteen to 
enter or be upon that part of the licensed 
premises known as the Tap Room and being the 
part of the premises in respect of which a 
lounge licence was issued. Particulars of 
the dates and persons were listed. 


The) ‘Said persons were convicted in 

Provincial Court (Criminal Division) at 

Hamilton, Ontario, under the Liquor 

facence Act n.S.0. 1970) c250S...57 ss Gay 
Hewalso gave notice that he would not be introducing evidence 
Parnerespect to the Tirst. 5 individuals listed. . Accordingly, 
the fact of the 'giving of the beer' above cited was not placed 
teevidence. 


These same specifics, available at the time of the 
Notice of Proposal, should have been spelled out therein and 
this allegation, added at the Tribunal hearing, should have 
been properly in the Notice of Proposal. 


Although, the word. “particulars was;used in «the 
Notice of Proposal, the Tribunal is of the opinion that the first 
allegation fell considerably short of providing the kind of 
detail that would warrant such a word. The licensees should in 
fairness have been advised of all the specifics which the Board 
had and which came out during the course of the hearing. 
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However, the licensees have had a full opportunity 
of presenting their case at the hearings of the Board and of 
the Tribunal, and have in no way been prejudiced in that regard. 


The Board did not deal with the secondly listed 
allegation - 
"The licensees have been charged with 
supplying liquor to intoxicated persons 
SthivAprul, Lo76M7 
On the srecord, the board made no finding in respect cot rita 
allegation. 


The Tribunal does not believe it proper for a 
Notice of Proposal to contain as basis of action an allegation 
that a charge has been laid. This may be why the Board did not 
delve into "the matter at’ their hearing. 


At their hearing the Board, unwittingly it would 
appear, heard evidence with respect to this from witnesses 
called on behalf of the licensees. The testimony was given as 
relating anaddvertentiy tothe 26th fepruary, 2976... (iene 
transcript of the hearing before the Board appear the following 
statements: When asked by the solicitor for the licensees 
about “evidence... ..with respect to the occurrences on April 4; 
1976, the Chairman replied, "The Board is satisfied to con- 
sider it based on what evidence we have at this time" and at 
the close of the hearing he stated, "there are certain charges 
as you know that are presently before the Court and we are not 
considering in any way that they will be dealt with in due 
course by the Board but they have no part to piay in this sit- 
uation today. We appreciate your cooperation and we wanted to 
give you every opportunity to’ present’ your evidence and bring 
forth the facts that you indicated previously and I hope we 
have done’ so’. 


At the Tribunal hearing, evidence with respect to 
the event of April 5th, 1976 was introduced by Mr. Grannum on 
béhalt tor the: iteensees 


The Board dealt with the thirdly listed allegation: 

"Onmvor about, the 26th February, L976, the 
licensees and their employees did permit 
disorderly conduct’ }to take place an: the 
licensed premises contrary to Section 5 
Subsection (4) of Regulation 1008/75 under 
the Liquor Licence Act" 

as follows: 


The Board heard evidence with respect to the 


allegation. However, as we have pointed out, this was replied 
to on behalf of the licensees with details of what occurred on 
April 5th. The Board made no reference nor any finding with 


regard to this allegation. 
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At the Tribunal hearing Mr. Grannum stated he did 
nRotwwncend to introduce evidence ‘relating to; this allegation 
and did not. 


The allegations which were placed before the 
Tribunal are summarized as follows: 


1. That the licensees did permit minors on 
the licensed premises. 


ee LReatstne ei cCenseecy Sipplied! Liquor’ to 
minors. 


Bo. What the licensees supplied. liquor to 
intoxicated persons. 


With reference to the first allegation, the rele- 
Vant statutory provision is Sec. 56 (5) of the Liquor Licence 
JNGNB. URtatsy OR Ie WA Obs c. 250, as amended, namely: 


"56 (5) No person holding a licence under 
this Act shall permit or suffer any person 
under or apparently under the age of 
eighteen years to enter or be upon that 
part of the licensed) premises where liquor 
is sold or kept for sale, except ina 
dining room or dining lounge." 


The words "permit" or "suffer" have been the sub- 
ject of judicial comment: In R.v. Royal Canadian Legion (1971) 
Teer ed) L967421 4D. lL. Rawl3d) 6148, (1971)-3.0.R. 552, 4 
decision of the Ontario Court of Appeal the Court had this to 
say [at pp. 202-3] when considering the effect of the two words: 


"In the unabridged edition of the Oxford 
Dictionary we find amongst the definitions 
forrthesword permit! that,of “not to 
prevent"... :in our opinion,, the words "permit 
or suffer" in s. 53 (4) are used in this 
connotation. Adopting this meaning s-s (4) 
would then read: ''No person holding a 

licence under this Act shall not prevent 

in the premises for which the licence issued - 
drunkenness". 


In the instant case the Tribunal considers the word "permit" as 
including the action "not to prevent" the entering or being 
upon the lounge premises of certain persons under 18. 


That court said further: 


"in our view, that group of sections in which 
$53 (4) is contained casts on the licensee the 
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statutory, duty to insure that «..cértain 
specified acts do not occur...the only way 
in which the responsibility of the licensee 
can be expressed is to impose upon him, the 
licensee, the obligation not to permit or 
suffer the undesirable conduct,..." 


Section 53 (4) is the predecessor of present s.56 (5). In 
Regina va, Action Tavern. Utaep2omc.c. Cn (ad) lar 
Greco Prov. Ct. J. discussed the terms [at p. 133]: 


"What must the licensee do in order to 
“insure that" he does not" permit’ vor 
'suffer' the undesired acts to take place? 
ihe Oxford *Enelieh Drcetirenary defines 
insure as 'to make sure, secure, or 
certain’. The Court’ of, Appeal “of sOntario 
in the Royal Canadian Legion decision 
above said that the statutory duty im- 
posed was that the licensee had to ‘insure 
that certain specified acts do not, occur’. 
What. the learned judges “said in effect, 
therefore, was that the licensee was bound 
by statute to make certain that the pro- 
hibited) acts, did not “occur: 


How can the licensee accomplish this? [In 

my opinion the dilemma with which he is so 
frequently confronted is not lacking-of 
solution. Really, common sense itself 
dictates the answer. It can be said that 
the licensee would permit or suffer the 
prohibited conduct if he abstained from 
taking reasonable steps to make certain 

that it did not happen. Speaking positively, 
the licensee should at all times do all that 
which an ordinary prudent man would do in 
exercising reasonable diligence in the 
cCarnyings=out of Aniseparticular type of 
business venture. Of course, what is 
reasonable in one type of business or case 
may fall short of or exceed that which may be 
reasonable in another. It has long been 
recognized in our law that reasonableness 

is relative and must be proportioned to the 
circumstances of the case considered as an 
entirety. 


In the present case it is obvious that the 
accused company, through its chief share- 
holder and its employees was very familiar 
with the type of business in which the company 
was engaged. It is obvious as well, that the 
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accused was cognizant of most, if not all 

of the problems which always seem to arise 
when alcoholic beverages are sold. I am 
satisfied beyond any question, that the 
accused was, and is, fully aware of the 

fact, that one of the most serious problems 
faced by licensees was, and continues to be, 
the problem of the underaged, would-be-patron 
who presents himself at the licensed est- 
ablishment with the great expectation of 
being served. This phenomenon, although not 
unique in our present-day society, is one of 
the well-known hazards of the trade in which 
the accused is engaged. It is a hazard 
legislated against. It is a hazard against 
the breach of which the licensee must 

protect himself by exercising reasonable and 
constant diligence in the conduct of his 
activities. By this I do.not mean that he 
must do all that is humanly possible since 
such a standard would often require him to 

be a clairvoyant. The knowledge possessed 

by the owner of the frequency of the attempts 
made by under-age drinkers to be admitted to 
and be served in the licensed premises must 
put him on his guard and must result in his 
always taking all reasonable steps to make 
certain or insure that a breach of the law 
does not occur”. 


Constable Philip Slack of the Hamilton Regional 
Police gave evidence respecting the allegations with respect to 
certain minors. 


On Friday, November 7th, at approximately 12:55 a.m. 
he and Sgt. Pearson of the Vice Squad were on duty - in plain 
clothes. They made a check at Cecil Tavern. Upon entering, 
they observed two males later identified as Mike R. Irvine and 
James Robichaud, seated. To Constable Slack both parties were 
obviously under the age of 18. ‘Indeed, at the time that he 
first saw them, he thought they might be juveniles, i.e. very 
young, 13-14. Robichaud was slumped over the table with his 
head down on his hands; he appeared to be asleep. As the 
officers walked into the Tavern, Irvine got up and walked ina 
direction which led to a washroom and to an exit. Constable 
Slack described his motion as staggering. He wore a black 
jacket with shoulder flash of the Sea Cadets. Robichaud had 
nothing of this nature on his clothing. Irvine was brought back 
back to the table and questioning followed. Robichaud had no 
age identification, Irvine had an identification which had been 
altered to show 18 as his age. 


The officers arrested the two youths when both 
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admitted to their ages; Michael Irvine admitted to 16 and 
James Robichaud to 17. Mike Irvine was born 18th September, 
1959, and James Robichaud was born 12th day of February, 1958. 
Both said later they had been drinking and that they had been 
in the hotel for the past two and one-half hours. Officer 
Slack was of the opinion that their condition indicated that 
Léngth of time of sdrinking. 


A waiter testified that he had noticed the 2 boys 
talking to 4 girls, that they had been told to leave, one was 
leaving and the other was leaning over talking to the girls. 


Constable Slack concluded from the fact that 
Robichaud was slumped over that he was intoxicated. This pos- 
ition would also be consistent with a motion made if someone 
wanted to duck out of sight as Robichaud would if he had rec-— 
ognized the officers. Constable Slack also concluded from the 
fact that Irvine was staggering, that he was obviously intox- 
icated. Irvine's motion would be consistent with the motion of 
someone moving quickly between tables as Irvine might have done 
to get out after recognizing the police officers. | However, 
since the officers were in plain clothes, it is not likely that 
they would have been recognized as such by the 2 males. 


At the time they were apprehended, there were 
several full and empty draft beer glasses on the table at which 
they and others were. 


While or upon exiting, Constable Slack related a 
conversation with Joseph Cvetkovic about the presence of the 2 
males and that obviously they were under the age of 18. Where- 
upon the latter's reply was that they were members of the Armed 
Forces and he had been advised by his liquor inspector that he 
was compelled to serve members of the Armed Forces. Joseph 
Cvetkovic's version was that the males insisted that they should 
be served as they were members of the Armed Forces, but he 
didn't accede to this. 


Evidence was given by Joseph Cvetkovic and an em- 
ployee that the 2 males had been on the premises two or three 
days earlier and had been asked to leave just as a policeman 
was there, and the latter took them away. 


On the evening in question the 2 males had been up- 
stairs in the Dining Lounge, had requested a drink and had been 


refused. They thereupon went to the downstairs lounge. Joseph 
Cvetkovic testified that they had been asked to leave. Before 
they had done so the officers had come in. The two males had 


been on the premises, according to Joseph Cvetkovic, for about 
7 minutes. 


The Tribunal finds that Mike R. Irvine and James 
Robichaud, persons under the age of 18, were on premises 
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licensed as a lounge contrary to Sec. 57 Subsection (2) of the 
Liquor Licence Act, and finds that Joseph Cvetkovic and Ivan 
Cvetkovic, the licensees, did permit or suffer them to be 
there contrary to Section 56 Subsection (5). 


Joseph Cvetkovic is an experienced licensee. He 
was, by his own testimony, of the opinion that the 2 males were 
under 18, indeed, it appears they were accepted to be under 18. 
This was corroborated by a waiter in that he said he had re- 
fused to serve them. In any event, it appears abundantly clear 
that each of them was under 18. Joseph Cvetkovic was or should 
have been aware of the seriousness of the situation and should 
have taken immediate and effective action to have them off the 
premises, ejected if necessary. Indeed, as we will refer to 
later, the licensees should have adopted measures which would 
have more stringently prevented the coming into the licensed 
Peemtoecs Of minors: Cénerally andsthese two particularly. “His 
attitude on this occasion can at the least be described as 
careless. 


hacer, on tnessame Cave, 1 .¢. tae evening of Friday, 
November 7th, at 11:20 p.m. Constable Slack and Officer Pearson 
again returned to the Tap Room and at this time observed two 
females seated at a table. They appeared to them to be under 
tne age of 18, one girl definitely looking young, the other one 
borderline in that she could have been’taken for 18. The 
Otiicers checked them’ both and they both stated’ that they were 
Pe oeviwere wou belilevyedvand were taken. out of the premises 
to the station. At the station they had’ no identification or 
date of birth on them, and after interrogation they both ad- 
mitted to be 17 years of age. Sherry Tompkins was born the 
6th day of February, 1958 and Leslie Foreman was born the 27th 
Gay of September, 1958. At the time they were in the lounge, 
there was 1 bottle on the table at which the 2 were seated. 
There is no indication as to whom the bottle belonged. No 
enquiry was made. 


The officers had no discussions in the lounge with 
mamyone except John Young, the band “leader, who volunteered the 
information that Sherry Tompkins, whom he had known for some 
years as the daughter of a friend, was over 18. 


The Tribunal finds that Sherry Tompkins and Leslie 
Foreman, persons under the age of eighteen, were on this oc- 
casion on premises licensed as a lounge contrary to Section 57 
Subsection (2) of the Liquor Licence Act and finds that Joseph 
Cvetkovic and Ivan Cvetkovic, holders of the lounge licence, did 
perma teor sutfer them totbe there contrary to Section: 56, 
Subsection (5). 


The approach of the licensees was not such as to 
prevent the entry of prohibited persons. They did not assign 
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anyone to supervise the doors specifically or indeed the en- 
trance generally to ensure the non-entry; they took action only 
after such persons were on the premises. Supervision was in 
practice the.sole responsibility of the licensees, either 
singly or together. Joseph Cvetkovic declared that it was the 
shared responsibility of the waitresses. It is too much to 
expect busy waitresses to be able to cope with supervision; in 
any event, such supervision where persons are already seated 
and placing orders is in our opinion too late when practiced as 
a general rule. 


If action taken was not responded to favorably the 
licensees turned to the police, even though the presence of the 
latter was on occasion resented when they came on their own. 
Joseph Cvetkovic stated, perhaps exuberantly, that in seven 
years he had personally called the police station 300 times to 
take a minor out. This highlighted not only an appearance of a 
certain amount of abdication of responsibility to the police 
but also that the licensees should have recognized the presence 
of minors’ as a major problem to be dealt with by significant 
measures. 


Joseph Cvetkovic testified that he did nocssray son 
doors because he had lost an eye, but this is not sifficient 
reason for not providing supervision respecting entry, espec- 
ially when experience through the years showed that difficul- 
ties of the kind that is the subject matter of this hearing 
should be expected, and prudence would have indicated precau- 
tionary measures. That some other licensed premises do not 
have someone "'on the doors" iS no answer; the fact that some do 
is relevant. It is true that the licensees have issued 
instructions to staff respecting no service to minors and the 
methods of identification of age. However, there is no doubt 
that the situation of |Cecil) Tavern ‘called forsmore stringent 
action, Especially when theyage, was reduced from) 2k to Vle, 2 
change which calls for an even more watchful eye and action 
respecting minors. Though all breaches of the Act and Regul- 
ations are of consequence, there is no doubt as to the 
seriousness of those relating to persons under 18. That a 
high degree of responsibility is placed on licensees is evid- 
enced by the fact that the Legislature has given licensees 
unusual authority - as set out in Section 56 (6), namely: 


"Any person holding a licence under this Act 
who has reasonable grounds to suspect from 
the conduct of any person who has come upon 
the premises in respect of which such licence 
is issued that such person, although not of 
notoriously bad character, is present for 
some improper purpose or is committing an 
offence against this Act or the Regulations, 
may request such person to leave the licensed 
premises immediately, and, unless the request 
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is forthwith complied with, such person may 
be forcibly removed". 


It has been held that the section respecting minors on licensed 
premises becomes "a prohibition which requires that the licence 
holder exercise every care to see that the person under age be 
not admitted to the premises, and that if there is any careles- 
sness or any inadequate care taken to achieve this end, then 
the licence holder will be liable under the terms of the 
Section. » | Clark v. The Queen (Ont) 5 CRNS 291 


The four mentioned minors were charged and con- 
victed under Section 57 (2) of the Liquor Licence Act RSO C250. 
"Any person who under the age of 18 years 
enters or is found upon that part of a 
licensed premises where liquor is sold or kept 
foresale ,.except ian a dining room or dining 
lounge, is guilty of an offence against this 
ACT, 
The Certificates of Conviction relating thereto are relevant. 
The licensees were charged with permitting minors on the prem- 
ises. No evidence was given with respect to the disposition of 
these Charges. 


During the Board Hearing the Chairman stated: 


Mwe have an the past accepted court conviction 
notices as sufficient authenticity as to the 
charge of a 16-year-old child found on a li- 
censed premises and we have a notice of court 
conviction, we have accepted that as satis-— 
factory evidence of the situation in case"’. 


Therlriabunal 1s of the opinion that the production of a Notice 
of Conviction is not in itself conclusive in dealing with 
Biwvegavcions against) third parties.’ Sitsis true, asvcounsel) for 
the licensees admitted, "it is evidence on which the Board can 
act. sewer do not discount the’signifircance of a conviction, but 
we believe that it must be at times viewed circumspectly. This 
Goes mor mean that the Tribunal tendorses a multiplicity: of 
actions; each situation must be determined on its own. 


The Tribunal considered the second allegation that 
the licensees or their employees did supply liquor to persons 
under the age of 18. With reference to this allegation, the 
relevant statutory provision is Section 56 (2) of the Liquor 
Licence Act (iRSO 1970 C250/as amended, namely , 


"56 (2) No liquor shall be sold or supplied 
to a person who is apparently under the age 

of eighteen years, and in any prosecution for 
a contravention of this subsection the justice 
shall determine from the appearance of such 
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person and other relevant circumstances 
whether such person is apparently under the 
age, Ol e1gneecentyears. 


A définitionvot “to. jsupply ‘sis | to provide: orev 
furnish! 2 


The Tribunal would have no hesitation in a finding 
of supplying of liquor based on inferential and circumstantial 
evidence. A lounge is a facility for the purpose of supplying 
liquor. Persons generally resort to a lounge to be supplied 
with liquor. Where there is an appearance of the supplying of 
liquor having taken place, or a consequence of liquor having 
been supplied is evident, it can reasonably be inferred that 
this was done. 


Noting that’ the Board made reference only to the 
staggering of Mike Irvine, we make no finding with respect to 
the allegation that the licensees or their employees supplied 
liquor tc Michael Irvine and James Robichaud. No evidence of 
any direct ‘action (of supplyingewas placed) before, thes tribunal. 


It has been said in respect of a charge under an 
English statute forbidding the. "'supply" of intoxicating Jaquor 
on Sunday, "He would have been supplied if it had been placed 
on a table...before him". Constable Slack admitted he did net 
know to whom the glasses belonged, and it appeared that he had 
made no enquiry about them. The constable had no discussion 
with anyone about the supplying or serving of liquor to the 2 
males, or about the length of time they were there (other than 
with the 2 males). The Tribunal expresses the opinion that it 
would be a useful procedure if arresting officers were to inves- 
tigate such incidents On the spot morestuLly. 


Further, with respect ,to. the allegation’ that, tne 
licensees supplied liquor to minors, we make ‘no finding in this 
regard in respect to Sherry Tompkins and Leslie Foreman. There 
is no evidence as to the supplying of liquor other than the 
presence of a bottle on the table at which the 2 were. Again, 
it would have been useful if a more extensive investigation had 
been made. 


Theré as the third allegation) that the) licensees 
supplied liquor to intoxicated persons during the night of 
April 4th to 5th, 1976. The relevant section is that of the 
Liquor Licence Act Eo 75 ,uS. soLmO ws 975 C405 mamely , 

"44../No. person shall: sell or supply 
Liquor or permit liquor to be sold or 
supplied to any person in or apparently 
in, an intoxicated condition."' 


api 


That, nicht Set. Harris, of the Hamilton Regional 
Police was making a check of the Tap Room lounge which he en- 
pereaucapouc. 1:10 a.m. “There weres/70O)to 60 persons present, "He 
noted a female slumped over a table with 2 glasses of beer in 
front of her. He concluded that she was in an intoxicated con- 
dition. He remained only a very few minutes, for he concluded 
also that the atmosphere was 'volatile'. 


To Sgt. Harris it appeared that 90% of the persons 
were intoxicated. The only abnormal conduct he described on the 
part of anyone was that as he was leaving he saw 3 men slumped 
over tables. It may be that the patrons had been drinking con- 
siderably; that they were, in common parlance, ‘high'. However 
the scene in the eyes of 2 of the patrons - husband and wife, 
who gave evidence, was that of one where the persons were having 
a good time. This difference illustrates the great difference 
Pawonpindon of What constitutes “intoxication”. In the matter of 
a few minutes, Sgt. Harris returned with a substantial number of 
police officers who carried out what might be described in com- 
mon parlance, a raid. The woman slumped over the table had 
gone. Benjamin Smith who, according to Sgt. Harris, had passed 
Out, Was arrested. He had 2 full glasses of beer in front of 
himself, and had urinated in his trousers. Two other males were 
Sreeosced, sAll 3 were whysically taken out. It appears that 2 
had to be assisted; one resisted. The scene became one of chaos 
and pandemonium as surprised patrons could not comprehend what 
was taking place. 


The occurrence that night and the behavior of the 
police was taken to be so unusual that the band leader who had 
considerable experience in licensed establishments, and the 2 
Parroucvearlier referred to: who were regularly at the Cecil 
faveraeattended ’at the police station within a day or so to file 
written statements of complaint. The disposition of the com- 
plaints: 1s not known. 


Though somer/s (or s6 patrons were dealt with that 
night; three males, Benjamin: Smith, Raymond Larose, and Floyd 
Doxtator referred to herein, were convicted of being in an 
dntoxicated condition. 


thes bicensees were convicted on /2. counts .of supply-— 
ing liquor to persons in an apparently intoxicated condition. 
The convictions are under appeal. 


The allegations herein respecting the conduct of the 
bicensees or their employees on the might of April 4-5, involves 
a consideration of the words "persons in or apparently in an 
intoxicated condition". 


A dictionary definition of the word intoxicated is 
"affected temporarily with diminished control over the physical 
and mental powers". 
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It is common knowledge that there are stages of 
intoxication, forsexample,, therrirst stage -— 


"the drinker becomes excited, talkative, 
perhaps giddy and unsteady on his legs, 
although not incapacitated from performing 
allenis duties” 

Reg. vi. McLean (1899), 3° €.C.C.. 323 


It has also been said: 


“En Ordinary parlance, of course, there 
are degrees of intoxication - dead drunk, 
staggering, drunk, sliehntly drunk, etc.” 
American Automobile Ins. Co. v. Dickson 
(a S42n e4aeDe Rs 220s, 29) tesla ieee Ome e cae) 
affirmed [1943] -S.C.F. 143; [1943)] 
Ceriolraktic: os pee Oli. lav. bee oO 


It has also been held 


"Whenever a man is under the influence of 
Liquor, SO as mot to be entirely himselt. 
he, is “intoxicated; although he can walk 
straight, attend to his business/and not 
give any outward and visible signs to the 
castia ly observer tha hems drunk, yeu. 
he is under the influence of liquor so as 
not to be himself, so as to be excited from 
TEP and not sLOn possess, that clearnescuor 
inveltect. and ‘that control off himsel pe vhae 
he otherwise would have, he is intoxicated". 


General Casualty Insurance Co. v. Lambert 
Insurance Co./of Paris [1930 1039D sl aLo07 
[LOO 2. WIWA Re 548s 4 OR Co he elos 


However, where it is a question of one person assessing an- 
other's state wel eresor she opinvonmetha c. 


MLC may be prudent to confine the applicacionm 
of the word 'intoxicated' to cases where 
recognizable symptoms of it are observable". 
Earnshaw v. Dominion of Canada General 
Insdrance son lo43lP OR. 565). (CA meper 
RObercecors..s Caw. ON acm amo lO. 


There is no fixed line before which one is sober and 
after which one is intoxicated. The extremes of course present 
no difficulty, but lesser degrees are also culpable. 
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Mintoxicationvisathe stupitied’ condition! of 
a person who has imbibed alcoholic liquor 
in sufficient quantity to make him lose 
totally or partially the use of his mental 
or nervous faculties. To be intoxicated 

in the legal sense, it is not necessary to 
berdead drunk any more than to, be ill it 

is necessary to be dying. It is sufficient 
that ansindividualobevaffected by aicohol to 
the point of no longer having his normal 
control, his gudgementor, -inesaltword, sthat 
he no longer has the use of all his intel- 
lectual or physical faculties". 

Desbiens v.R. (1951) 103 Can. C.C. 36 per 
Bienvenue, J., ‘at p. 41. 


The Tribunal holds that a person is intoxicated: 


"..when as a result of his consumption of 
intoxicating Liquor, his physical or mental 
faculties, or his judgement are appreciably 
and materially impaired in the conduct of 
the, ordinary atfairs or acts of daily ivpen: 
R. Vv. Ormsby. [1945], N.2Z: L.R. 109 per Fair, 
din Sues O92 


We find that Benjamin Smith's condition.as described 
Pyeoetumharris clearly andicated Nhe was \invan Jintoxicated -con- 
GttLon sande we find) further that ,the |Eecensees or their employees 
did _supply Benjamin Smith with liquor. The glasses of beer at 
Pree olace Clearly related to him, and in the Lounge 1t- may be 
iinetred that they were placed there by the licensees or by 
their employees. We make no such findings in respect of any- 
one else on the Sth April, 1976. 


At the Tribunal hearing, 2 inspectors of the Board 
Gave evidence of their consecutive inspections of the premises 
during the full 7-year period of management by Messrs. 
Cvetkovic. Their assessment, which we accept, was very fav- 
orable to the licensees. The licensees under trying circum- 
stances, compounded by the disappearance of other licensed 
establishments, had during their term of operation made sub- 
stantial progress in weeding out undesirables and bringing or- 
der to a difficult situation. This is commendable. However, 
being licensed requires no less a standard than was striven for 
by them and indeed an even higher one than had been in fact 
attained. Their standard still allowed 4 persons under 18 to be 
permitted to be on the licensed premises on 2 occasions within a 
24-hour period, and allowed Benjamin Smith to be supplied with 
liquor while intoxicated. That hundreds of others had been 
attended to under the law is again commendable but not decisive; 
the responsibility placed by the legislation allows for no 
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exceptions. It may be that the occurrences we have dealt with 
were lapses or that the licensees had on these occasions let 
their guard down. That does not excuse them or lessen their 
responsibility. 


The Tribunal is of the opinion that the licensees 
are sSincereand hard working in their attempt to operate under 
difficult circumstances, an orderly establishment for the 
relaxation and enjoyment of their particular clientele. It is 
clear it will be necessary for them to avail themselves of all 
techniques and assistance necessary to achieve and maintain the 
standards required by the Act and Regulations thereunder. 


The Tribunal as of “the iopinion (that “past concuci| 
of the kind exemplified by the findings of the Tribunal in re- 
Spect of the action of the licensees relating to Mike R. irvine 
and James Robichaud, Shirley Tompkins, Leslie Diane Foreman, and 
Benjamin Smith is of the kind envisaged by Section 6 Subsection 
(1) Paragraph (d) of the Liquor Licence Act 1975. 


The Tribunal confirms the Order of Suspension of the 
Board respecting the lounge licence equivalent to the period 
stated and directs the Board to determine the exact time limits 
thereof. 


The Tribunal revokes the Board's Order of 
Suspension of the Dining Lounge Licence, there being no grounds 
which would warrant such action in that all the allegations and 
evidence in respect thereto related to the lounge. Indeed it 
is a fact that when the 2 minors, Irvine and Robichaud, wished 
to be served liquor here they were refused and had to leave. * 


*NOTE: The above decision was appealed to the Supreme Court 
of Ontario (Divisional, Court). 
The appeal had not been concluded 
at the time of this publication: 


3)2) 


LINCOLN PARK INN, Huntsville 


Dining Lounge Licence and Lounge Licence 
issued to 

Chelsea Hotels Limited 

APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JINGHES Cras SAIQM. eval 
BARBARA J. SHAND, MEMBERS 


COUNSEL: Ds. tu. GRANNUM nepresenting the: Liquor Licence Board 
AGENT: DAVID CLARK representing! the Licensee 


SEChoOVON Ss eee April, (1977 


inNealicensse,vCOnel sea Ho vels lamiped, 1s the 
Sperarorn, Ol wiincoln FPark.Inn,.an. 18—-room hotel, in respect ‘of 
Wiehe loastesued as of March, 1974, a dining lounge and lounge 
Peele Iona Searing canacity of .205.) It was builtin -the 
spring of 1973 at a cost exceeding $265,000. The hotel relies 
on Ghesintlux of tourism in the Muskoka, area for its via-— 
Dobie lne Svralt «has at times been from, 10 — 15 persons. 


Pnienecnuerpr. se shag iad! dliticnul tystor. a, numberof 
Peavenmrecascono, stareo to be beyond the control of the Jicensee, 
Pompecomano a anancially, Viable, Inis.16. reflected ian the his— 
pory.@t the paying, of accounts with -thevliquor Licence (Board. 


The account of the Licensee with the Board was as 
follows: 


AsHOL Sl March., 1975 there was owine (the, sum of 
$182.51; this was paid during the ensuing period. 


Brom Aprils (L975 to 3 Januapy.,ulo/ 6 there was ina 
curred the sum of $290.19 (due under regulations passed under 
the authority of Section 87 (f) of the Liquor Licence Act 
Rao.O, 1970 GAP 250) in respect ofywhichswas paid ($50 recorded 
as of September 7, 1976 and $100 recorded as of March 9, 1977 
teaving a palance unpaid: and owing -initrespect of «this period in 
the sum of $140.19. 


FromsJ anuarvea4th,,. 1976 to wgrebruary 286,)1b976. there 
was incurred the sum of $28.02 (under Section 59 Subsec. 7(a) 
and (b) of Reg. 1008/75 passed under the authority of Sec 40(g) 
of the Liquor Licence Act 1975) which remains unpaid and owing. 


Actcordingly.,/ as “of sthervdate ofthe Board's: hearing 
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and the Tribunal's hearing, the indebtedness of the licensee 
totalled $168.21 ($140.19 + $28.02). This is acknowledged on 
Dehavrwotsuhne tirecensee, 


On March) 25, 1976 the following Petter was. weitven 


u Re: Non-payment of Gallonage Fees 
in the amount of $256.67 


This is “to advise that our records. indicate 
that as of the above date, monies in the amount of 
$256.67 1S owing to this Board tor gallonage fees. 


Lois a.term and icondi tion otmar licence sthac 
fees required for liquor purchases shall be paid by 
a licence holder not later than ten days following 
receipt of therstatements of fees payable in respect 
to such purchases. (section 59, subsection 10, of the 
Regulations of the Liquor Licence Act, 1975). 


Therefore, if payment is not immediately received 
it will be our intention to recommend "to the board. the 
suspension or cancellation of your licence unless you 
can advise of any extenuating circumstances by return 
mais." 


The amount shown ($256.67) was the amount owing up to 
November 8, 1975 and was incurred prior to the effective date of 
Section. 59, mnamely,. the 2 January, 1976. 


On Aug. 10, 1976, the following letter was written 


ul Re: Non-payment of Gallonage Fees 


Our records indicate that as at the above date there 
is an outstanding account in the amount of $318.21 
owing. to, the Board for gallonage, fees incurred prior 
mower ai oun hd Nn Dh pelle hy dey, 


It is a term and condition of a licence that fees 
required for; liquor purchased shall be paid by a 
Licence holdemmot later than ten: days following 
receipt, of, the statement of fees payable in respect 
to such purchases. ‘(Section 59 subsection LO Vor the 
Regulations). 


Therefore’, if payment’ is not immediately forthcoming, 
we will be obliged to recommend to the Board suspension 
or cancellation of your licence. 


If the information contained above is not accurate or 
if you require any further information please feel 
Perec LOmcOhitaCcsmlic mls 


S77, 


The amount shown ($318.21) was the amount owing up 
to 28 February, 1976. Of this amount only $28.02 was incurred 
after the effective date of Section 59, namely, 2 January, 1976. 
The sumrofsp50.00 was paid and recordedvas of September 10, 1976. 
ihe enclosing letter stated! that, "the hotel, is suffering serious 
himancital orisis". 


On November 10th, 1976, a ‘Notice of Proposal' to 
suspend the Dining Lounge and Lounge licence was issued to 
Chelsea Hotels Limited relative to the Lincoln Park Inn, Licence 
Number 14240, for the following reasons: 


"The sum of $268.21 is.owing to the Board for 
gallonage fees incurred prior to April lst, 1976 
and although requested by the Board you have failed 
to pay the said monies as required by Section 59, 
subsection (7) of Regulation HaIYP aS under the 
DLeouormicence Act 1975". 


On November 24th, 1976 by letter the representative 
Grmcueelicensee, Mr. David Clark, requested sympathy for-“the 
financial distress of the company" and agreed "to the payment of 
the outstanding tax arrears beginning in the new year, 1977 when 
eioicw cime we hope that our, business. will’ pick up!'. 


The proposed hearing dealing with the suspension to 
be held on Tuesday, January llth, was cancelled in view of an 
agreement by telephone with Mr. Clark to pay $150 on the account 
ana, tne palance an thirty days. AiLetter dated January 11th, 
1977 enclosed a cheque for $100 which was returned as a result 
Oteiisuierolent Lunds. 


By. Letter) of: Feb. (7), (uo 7a the. Board advised ithe 
licensee of its NSF cheque and requested a certified cheque for 
its amount and continued, 


also, as Stared in our letteri of January, 17 th.3 1977 
addressed to the attention of Mr. David Clark, an 
extension until March 18th, 1977 has been given to 

pay the balance of gallonage fee ($168.21 owing to 

the Board, or the licence will be automatically suspended". 


By letter, of) February, 5,..Mr. Clark advised, that since 
the date of the cheque "the hotel has received no income revenue 
whatsoever". 


On February, L6th, 197 7,0Mr. David: (Clark on,behalft 
of Lincoln Park Inn, was granted a further two weeks to rectify 
the $100 NSF cheque with the understanding that the balance of 
$168.21 would be paid not later than April lst. 


A Board letter of February 18th stated, 
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"The balance owing to the Board in the amount of one 
hundred and sixty-eight dollars and twenty-one cents 
($168.21) for gallonage tax shall be paid by April lst, 
LOT 7, 


There will be no further extensions to the above quoted 
date. Failing toycomply .will, result in the Board 
Carrying wou fos Sproposal’ or November 10Un,. hoy 

Go Suspend your Lacence!: 


On March, 7th, 1977, the Board acknowledged receipe 
of a cheque for $100 correcting the matter of the NSF cheque, 
leaving a balancesof $168.21, 


Mr. Clark asked to meet with the Chairman on 
April 12th toydiscuss. the unpaid bakancé., At this meeting 
attended by Mr. J.) A. Brule, also a Board’ Member, (Mr. Crack 
asked for a further extension for payment, in the Vicht) ort the 
action likely to be taken by a creditor, the industrial Develop— 
ment, Bank, on 3 May, 1977. He offered to pay $80 in cash on 
account. The Beard did not grant this further extension Decauce 
Of 1s) Concern that. tnere would be: "Little or no chance san 
recovery of the monies owing” and issued" an’ order: 


"in view of the; fact the’ sum of One Hundred and Ssixty-ei1 cone 
dollars and twenty-one cents ($168.21) is still owing to 
the Board Tor gallonage, Lees incurredsorilor tosnpr i. boas Go 
as required by Section 59, Subsection (7) of Regulation 
1008/75 under the Liquor Licence Act, 1975, the Board 
therefore orders: 


that the Dining Lounge and Lounge Licences issued to 
Chelsea Hotels! ini respectyor the Lincoln yRarie Inne be 
"suspended commencing at the closing hour on Saturday, 
April 16th;,°977 and to,remain in, effectsuntig, the 
Said Sumas: paladin, fuaL7i 


IHeltiret 1 Sssue co berdetermined: 26) the wjarisdre trom 
and authority of the Liquor Licence Board to suspend. The 
Tribunal finds that the Liquor Licence Board does have that 
authority. 


Under sthéevriiquor Micence Act) oivL975,) Sec gional 
Subsection (3) the Board may suspend a licence where the 
licensee 15 in breach of a twermvor condition of “the licence, 
subsection 10 of Section 59 of Ontario Regulations 1008/75 
which was in effect during the period of January and February 
1976 (until amended by Ontario Reg. 259/76) read during that 
period as follows: 


"It is a term and condition of the licence that 
the fees required under Subsections 7 and 8 for 
liquor purchases shall be paid by the licence 
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novaer now later, Than 10 days following receipt of 
the statements of fees payable in respect of such 
purchases". 


it is clear that the non-payment after 10 days of the amount of 
the statements in respect of the amounts making up $28.02 was 
Seureaciwot. Lie, COnNdLtLon, oc, The. licence. 


The earlier incurred indebtedness of the $140.19 
mist pe examined in the dight of the former Statute. Under the 
imGuorey.cence, ACT. Revised, Statutes of Ontario 1970, Chapter 
290 there was provision in Section 47. 


wine Board. may Suspend any licence or permit issued 
Mnder ethics Act and and shall give reasons. therefor at the 
Pow tie Nearing. Maw. LOsON CO. e SO. «Sie 47.0 


Thiewinceronetacion Act R.p.0. £970 CAP 225" nas 
section 14 which appears under the sub—-heading of "Repeal, 
Amendment and Consolidation", and which states in part as 
follows: ° 


(1) Where an Act is repealed or where a Regulation 
is revoked, the repeal or revocation does not, except 
Pople bis ACL OGNerwiese. Drove Ged... sss 


(Wu, attect., any right, privilege, obligation, or 
Peatiuioy ocduLreed, accrued, accruing, or, incurred 
mAdere the Act.) reculatlion or) thing, so.repealed, or 
revoked; ae tens 


(e) affect any investigation legal proceeding or 
remedy ian. respect. of. any such: privilege, obligation, 
Paoli Ly, penal cy, (rortel Cure. or punisnment), oa si. 


and any such investigation, legal proceeding or remedy 
may be instituted, continued or enforced, and any such 
penawty, torfeiture or punishment’ may be imposed as) if 
mene, “Kepulation or thing had not been so’ repealed 
or revoked." 


Accordingly the Board did have the authority to take action 
with respect to the indebtedness - the obligation of $140.19. 
Ime reves! of the Liquor Licence Act Rus.0. 1970 CAP 250 dia 
not affect the: obligation-and liability of the licensee 
ineurrea under ‘that: Act in this regard; 


The Interpretation Act kept that obligation alive, 
as well the continued power of enforcement in respect thereof. 
inzeriecr, the Interpretation Act. prolonged the: Jaffe ofthe 
EiqvuorrvLicence, Act R.S.09) 1970. CAPi250 in’ regard: to, this oblig- 
ation and its enforcement. 
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Let us look at the action which was in fact taken by 
the Board. The Notice.of Proposal issued with reference to the 
dining lounge and lounge licence in respect of the establishment 
was for suspension for the following reasons. 


wre: sum Of o2OG.eh 2S Owlne to the Board, Tor caltouace 
fees incurred prior to April Ist, 1976." *\(Note:\){the 
amount was reduced before the hearing at the Board to 
SLOS. oli 

And although requested by the Board you have failed to 

pay the’ Said monies as required by Section. S9Pouvcec Guo? 
of \Reculation 1008/75) under the Liquor Licences Ac y 1975". 


The 'said monies' required under Section 59 Subsection 7 were in 
fact in the amount of $28.02. The decision @ssued ‘by the Board 
referred to the monies owing ($168.21) as required by Section 59 
DUDSECTLON 720n the sRepulations, 


What the Board should have donevin the opinion vor the 
Tribunal, is to issue both the proposal and what they found ein 
respect thereof; in two parts, one relating to the indepred— 
ness .and ,oblieatilom under the olavAct and vonesnel aced as aa. 
existed for twormomths under the Liquor licence Act, of 37>. 


Mr. Grannum for the Board expressed a view that the 
obligation under the old Act "was carried forward" in some way 
under the, néw. reculation. We do not concur, the twomitemns rare 
completely separate and the obligations under the old Act. are 
not carried forward under the Language of Section 59° of the new 
Regulations. Had the Lieut-Gov. in Council so intended, there 
could have easily been included a paragraph to that effect. 
However, it 1S Of no consequence in) law in’ this’ instance pecause 
the Interpretation Act ts applicable so that the public obiip— 
ation has not been discharged. 


The position taken by the agent for the licensee as 
to the authority of the Board in this regard would appear to 
have been) based jon reading Section 59 of the Regulations) after 
amendment and because of an unawareness of the effect of the 
imteppretation Act. The Tribunal finds that there 16° tercal 
authority by the Board, properly exercised, to issue an Order of 
suspension. 


the Tribunal makes no ruling on the technicality of 
the expression by the Board. of its authority: that is.) wesmakesnc 
finding in respect of the consequences of the Board having given 
aS a reason for suspension a sum of money which is really not the 
exact amount incurred and owing under the particular section of 
the Regulations, nelied.jupon. in) the, Light of, the opinionewhiich 
the Tribunal will express it will not be necessary for the 
{tribunal to make a finding in ‘this regard... Apart from confusion 


61 


Wewdo sino thatthe Licensee was notiprejudiced/in stating his 
position. 


The Board in 4.its' written-decision did not .state.why 
Pentel GaiLhatea suspension should ian?tact) be -applied... However, 
imrespect of the request for a Stayof the Suspension, it was 
presented to the Tribunal on behalf of the Board that a Stay of 
the Suspension is financially not in the public interest since 
therarrears are in)facteoutstanding taxes: ompublic funds. It 
Canmoe elearly, interred that. the Boardswas) of the opinion that 
bem DOS. Flom of the Suspension was inethe publicyinterest. 


DUFrINeCTThercourseoty the, proceedings betore the 
Pea ound, Mr.iGrannum«stressed the fact. that. there is a respons-— 
fovea yann Lhe iiquor Licence, Board! to, ensure that funds which 
are owing to the public purse (and I use a general term - it 
PREGLe matters whether they be taxes, fees, premiums, or the 
like) are paid - that there is an obligation on the Board to 
tore sucnemeasures as it isees Lilt. for recovery! of theyfunds. 
ane iribunal agrees with, thisy general principle and recognizes 
Ene Board's Concern. As Mr. Grannum pointed out, not only is it 
responsible generally in) the’ discharge ofits duty but no doubt 
tae Wrovineial: Auditor couldycall upon..it to: explain) why itt had 
Dotecaken allmthe legal measures available for an enforcement of 
ee publacedebt. Accordingly, we find that. the actionm?tof the 
Liguor, Licence» Board was neither arbitrary nor inconsistent. 
Therew sranresponsi bility and duty owing upon it, and it.saw fit 
Cowcarry iit outs 


The authority of the Tribunal is set out in the 
Liquor Licence Act 1975. -Under Section 15, Subsection (8) the 
tohounal may by forder contirm, alter, or revoke the decision of 
Pacmeoard., For such purposes: the Tribunal may substitute its 
Dpameom sor cthateot. the Poard.7 TherTribunalds+of the opinion 
Biogen es MOL MN thes pubite dnterest that: ay suspensionsvo&®, the 
ficence shouldiitake place. The concern of the Board was with 
Phesrecoveny of public Tunds. “There is nothings before, the 
Tribunal which would indicate that the imposition of a Suspension 
wouLmrehnable stheyrecovery of) those, funds imythes light..of the 
eircumstances of the establishment, as existinghat the present 
time. The suspension would not necessarily ensure payment of 
mee tunds ,,iandeed, itwat this time, might have the- opposite 
effect. 


There is nothings before the Tribunal which would 
indicate any lack of desire on the part of the licensee to pay 
the indebtedness. © The. licénsee is, presently ins.a,very severe 
financial condition:) it» has*ans indebtedness outstanding to the 
Industrial Development Bank in the considerable sum in the 
neighbourhood of $249,000, a major indebtedness to a bank of 
some $6,600, and judgments outstanding in the neighbourhood of 
$125 000. 
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The Tribunal recognizes that the appellant had in 
the past paid something when pressure was applied. The pressure 
of an ongoing suspension would now be of little avail; the 
licensee is presently not in a position to pay the $168.21 nec- 
essary to remove the suspension. Now with only 3 persons 
engaged in the hotel, the income is almost nil, the hotel being 
operated on a day-to-day basis. 


The agent for’ the licensee has still @ modicum of 
optimism about the ability of the establishment to carry on. 
In order to do so necessary arrangements must be made with the 
creditors. It may readily be assumed that an outstanding 
Order of Suspension would have very severe effects on the pos-— 
sibility of any successful negotiation.” inthe operationsofaan 
establishment such as’ this, the licence is “a crucial matter iva 
fact generally known and generally accepted. The Tribunal is of 
the opiniom that were. the’ Suspension to continue; av‘small hope 
of ré-activation and’ continuation could easily be extinguished. 
Lt would then follow that the public purse would noty really warn 
it would not recover the indebtedness owing to it. 


The’ Tribunal does bear! in mind also that the succecs— 
ful re-activation and re-establishment of the business might be 
of benefit to the community as a whole in the matter of employ- 
ment. and business ‘trade penerally in regard to supplies... at may 
be that that Kind ‘of employment: micht) be continued’ om Bysa 
successor should? the- present licensee be: Unable torcarrynon. 
That again is a matter for the future and we have -no way of 
knowing whether the establishment would continue as an oper- 
ating establishment under anyone else, or whether it would just 
Close its doors, the losses’ falling upon, those’ who may 7be 
involved. 


Mr’ Grannum, at this hearing referred to the power 
of thesBoard to,take action under a combination of Séction: Wiwand 
and Section 6 (1) ‘of the Liquor. Vieence Acts Under’ Section 11 
Subsection (3) the Board may suspend a licence for any reason 
that«would) disentitile, the bicensee to a licence under isectronyo-. 
Under’ Section 6 an' applicant would be disentitled to’ a licence 
if hey-did* not meetethe financial tectof Subsectionm@wimica qa 


"(1) having regard to his financial position, ‘the. applicant 
cannot resonably be expected to be financially responsible 
ity theconductror hae business: 


We did not make any finding in that regard because 
the Tribunal determined it would not be fair to the appellant to 
have to meet at this stage of the proceedings such a new pro- 
posal, although the evidence which has been placed before the 
Tribunal’ dees show the, critical’ financial postition of the 
appellant. This is not to say that the Board cannot at some 
future time issue a Notice of Proposal for a Suspension based 
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on those =erounds. The orderly and normal procedure under the 
MeLewhiici nas been carried out in this instance could again be 
followed. 


The Tribunal has directed its attention’ only to 
whether the Order of Suspension should be based on the non- 
Dayment by the licensee of the monies owing to the Board, and as 
Set out above, has concluded in the negative. 


tne Tribunal Nnereby revokes the decision of the 
Liquor Licence Board suspension dated the l2th day of April, 
O77 fs 
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KINGSWAY HOTEL, Chatham 


Lounge Licence 

issued to 

Nick and John Holdings Limited 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C. CHAIRMAN 
JOHN W. ERICKSON and 
JACK C. SIM, MEMBERS 


COUNSEL: KENNETH R. HARRIS representing the Licensee 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION CHOI a LOG 


Nick Stempowicz, an electrician by trade and John 
Krzyczewski, a body man by trade, formed a corporation on 
April 23rd 71975 under the name.of, Nickwand) John Holdrngcslea, 
hereinafter referred to as the Licensee. The Licensee 
acquired the Kingsway Hotel, 429 Grand Avenue East, Chatham 
and commenced business on or about the 21st of July, 1975. 


The establishment consists of some 17 hotel rooms 
rented on various terms. The licensed premises consist of a 
lounge in 2 sections with seating capacities of 105 and 62, 
and a dining lounge in 2 sections with seating capacities of 
81 and 61. There is one service bar. There are 4 entrances 
by which access may be obtained to the lounge sections. 


Convictions were registered against minors for 
offences under Section 45 (4) of the Liquor Licence Act. 


"No person under the age of eighteen 
years shall enter or remain on premises 
in which the sale of liquor is authorized 
except those classes of premises that are 
prescribed by the regulations" 


LniyBespect, Of (the tsame premises om the stollowine dave: 
(note trial dates follow) 


February 7, 1976 (February 9, 1976) 
OLY 2 LOG (August 20, 1976) 
2 om August (26,9976 (November 29, 1976) 


2 on November 20, 1976 (November 22 and 23,1976) 
2 on December 9, 1976 Clanuary 12 ande2l. 1977) 
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2 on December 10, 1976 Glanvary (3 and 24, 197.7) 


Janviarye c5s, 1977 (February 14, 1977) 
oP Ore ds anviary 29. O77 (Marche) sanda?9), -19'77) 
March, 30977 (Marci 36.0 9,7,7,) 


imecespecc.of one: of ther occurrences, of “the .othiand, loth of 
December, 1976, the licensee on the 4th of April, 1977, was 
convicted under Reg. 1008/75 Section 5 (5) 


MOU VeCt LO pee lion, 46 eno holder volta 
Licence=snall permit any. person under, »or 
apparently under tier ace ofveiontecn years 
FOmenLer OL De ;uUpOMs tne a cCemsed premusceo. 


and fined $500 in each instance. 


On the 29th of Aprile, P9775 the’ Board tssued'a 
proposal to suspend for a period of thirty (30) days the 
Liguor Lucences issued. The proposal was based on section. 6 
fo td) or “the Tiquor Licence Act 1075 in that 


mene past. Conducr of the Licensee: affords 
reasonable crounds lor belwer that: hevhas not 
Carried on business in accordance with law 
DY DeTmMLULLne persome Under or Apparently 
under the arer-or felentecn years) to enter 

Or De Upon thatepar. OL the; licensedy premises 
Prcensed:. as var tounge, 


After a hearing the Board found that 


Weeveral persons: under theage. of eighteen 
(18) years were convicted of entering on 

that part of the Licensee's premises licensed 
asa Lounge: between the period February 7, 
L376 “and December 1LOth 1976s" further, 
hotwithstanding the said convictions of which 
the licence-holder knew or ought to have 
known, the licence-holder was on the 4th of 
ADP Vie voOe/. sCOnVICTed 1, Provincial »Court, 
County of Kent, of unlawfully permitting per- 
sons under the age of eighteen (18) years, 
namely, Bonita Sharrate and Rene Christiansen, 
to enter and be upon the licensed premises on 
the 9th ‘and 10th. of December, 1976) contrary ‘to 
section 5, subsection (5)° of Regulation 
1008/75 under the Liquor Licence Act 1975. 


and ordered 


"that the ‘lounge! licence granted to Nick and 
John Holdings Limited in respect of the 
Kingsway Hotel be SUSPENDED for the period com- 
mencing at the opening hour on Monday, June 6, 


66 


1977, -and to continue in effect, until the 
opening hour on Monday, June 27, 1977". 


i.e. a suspension related to 18 business days. 


It is clear that there were a variety of problems in 
the operation of the establishment from the outset, particular- 
ly in respect of and related to minors entering the licensed 
lounge premises. The hotel became by far the 'number one' 
problem area in the enforcement district. 


It was not disputed that the licensee was in breach 
of the condition attached to ‘the slicence by virtuesoe 
Regulation 1008/75 Section 5 (5). However, it was advanced on 
its behalf that the suspension should not be imposed for a 
number of reasons. 


An inspector of the Liquor Licence Board and an 
enforcement officer with the Chatham Police Force gave evidence 
of a number of warnings given to the management and staff of 
the: licensee in respect,.of the presence of minors, in) part— 
icular with reference to the occurrences and convictions during 
1976. We find that there was more than ample communication to 
the management, of the problems and their seriousness, and that 
advice was: given to prevent the occurrences. The advice given 
included an insistence of Age of Majority cards as proof of age 
and posting staff at e€ach entrance to prevent’ entry and seating 
of minors. Management cannot claim a lack of knowledge of 
what occurred during ‘a considerable period of time. *"Thav 
there were many nights with no violations" is not sufficient 
answer. 


lt isvsurprising, that) after being spoken to by) the 
police sergeant after the occurrence on the 9th of December, 
2 more offences should take place the very next day (1 in 
respect of a girl only 16 years of age). Management should 
have been wary of identification, 


The management, because of a combination of inexper- 
ience and a hesitancy to take drastic steps because of likely 
negative effects on business, did not take action that proved 
effective until the situation reached very serious proportions. 
This is not to say that management did not take heed of the 
warnings or that they deliberately continued without any change, 
the same type of operating techniques they had started with. 
Indeed, they sought assistance. 


However, the actions taken were, under the circum- 
stances, minimal: posting of an Age of Majority requirements 
sign, and some attempts at control at entrances. These actions 
were not successful. It appears that either the management was 
not capable of control by ordinary methods or that the 
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situation was uncontrollable. For example, suitable person- 
nel could not be hired under the prevailing situation, and 
staff at that time would not co-operate. Occurrences and con- 
Vietions continued —- some 13 certificates were filed in total. 


After the occurrences of December 9th and./10th 
especially, the management took the foregoing steps. After 
the occurrences in January, 1977, the management took the 
Grastlc step of changing the environment jof”’the operation. 
They changed the form of entertainment (even cancelling 
engagements)from 'rock and roll' to ‘country western style! 
music. The step is considered drastic because it appeared 
that such a change would be likely to bring about not only a 
change in type of customers but also likely to bring about a 
considerable reduction in numbers. Also, management began to 
Pacraly eccept only the Liquor’ Licence Board card as evidence 
Stumajiorecy.  A-change in the Kind of staff followed. (At times 
tiie rourLec Lure, Created other difficulties; “refusals to accept 
other forms of identification meant a turning away of what was 
faxeiyve COsDe Legitimate pusiness*. 


tvoLer bowtie, Croat tb OL che wheensess ‘Chat This 
dpastic action was” taken’ some’ time before the notice of ‘propo-— 
Se ier ear was -Sene ouv by the=hiquor “Licence Board. 


the “arascticrac tion Nas! veen successful sr There has 
pech araramac.c Change in ther clienteterand in “the environment 
Olmerie ec tapliishment. “Though there has been’ a drop in the 
TOlUume* or Dusiness, there no longer appears tobe a need tor 
Bie iT enerrnumbper "Of ‘start Tormerly required to keep the 
premises clear of minors: (“The major problem would appear to 
have disappeared. The establishment has moved from the #1 
problem spot to being one of the better-run establishments. 


EVLCenCe 1m this’ cases is*¢clear by reason of the 
numbers of convictions both of minors and of the licensee, 
that*minors have been on the premises’ contrary to the provis-— 
ions of the Act and the Regulations. 


Problens relating toethe presence ol minors: on’ lic= 
ensed premises have been within the public realm for some time, 
Al eere Nas been general concern in ‘this regard. The’ Tribunal 
reiterates the Board's concern and the heavy responsibility on 
a licensee to prevent this taking place. We are dealing with 
ay sa ctuacion whiten calls for “discefplinary “action, not enty by 
reason of the continuing and clear failure of management of the 
licensee to run the establishment in accordance with the law, 
but that those who are licensed in this trade will be strongly 
aware of the concern of the Board and its discharge of respon- 
Sibility in regulating the trade in accordance with the 
legislation as passed by the Legislature of Ontario. Espec- 
ialiy where the’chieft ingredient in’a licenged industry is 
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alcohol with all the associated problems that arise, a Board 
has atnight to expect, not, sasetting, forth. of the difficulvies 
which are involved in operating a licensed premises, but sol- 
UtLons) to these digriculties, ~Ihisvis.particulanly ~so in 

this area where the Board itself is assisting by the provision 
of Age of Majority cards. 


It is clear that the management of the licensee have 
had’ a difficult time, yet»it is also clear that society and the 
community have been affected by the failure for whatever 
reason to carry an operation in accordance with the law. 


The personal effect and material self-deprivation of 
the ownerships in trying to establish a flourishing business 
are manifest. Long hours had been worked, little pay has been 
drawn, cand family lige has been affected. 


The “[ribunal is mindful of the actions of the manage— 
ment coelind solution. tortheir dlfiiculties, of -the eitlorccaom 
the management initially to cope with the situation by staff 
ineneéases and. Signs: and there vs no doubt as, vo the destrez ro 
have operated an establishment in accordance with the law. The 
Tribunaljas also mindful .of (the fact that they finally made a 
drastic and risky change in re-vamping the whole operation and 
that “appears toshave been successful. (From belne Nove at 
a- group of establishments in which there were problems in 
respect to minors, the establishment inv recent months has 
become Van operation which, .on the testimony .of. the Inspector 
and Sergeant (both associated with enforcement) is described 
as, being run better, «cleaner, and one of the better kind. -FA 
whole new, older, more mature clientele has been cultivated; 
the presence of minors has been eliminated. 


Counsel for the licensee has suggested that in view 
of the considerable fines levied. on) the shicensee that 4 sus— 
pension would not only be a double penalty, but a multiple one. 
However extenuating the circumstances might be, there was in 
fact a failure to operate in accordance with the statute passed 
by the Legislature, and for” a considerable period of time. 

The statute <does provide: for disciplinary action by. the Board, 
apart from what else may be imposed. 


Counsel. torsthe Wvcenseewhasssugsescted that aryrine 
be levied, claiming that a suspension "would have devastating 
detrimental consequences". There is no doubt that.a further 
Pane, even-a considerable “one, .wouldsnot be as hurtful vasithe 
tangible loss (estimated on the basis of figures presented to 
the Tribunal of $2500 weekly) plus the intangible losses, 
(e.g. the loss of good competent staff, the going elsewhere of 
clientele) which could result from a suspension. 


the Tribunal Gn iteifirst consideration vor such a4 
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suggestion is of the opinion. that it has no, jurisdiction to do 
so, even with the consent of the party against which the fine 
wOuLd. De levied, 


The Tribunal hassnoted thatwthe: original ;proposal of 
the Board was a suspension of 26 business days, and that sub- 
sequently, the suspension in.the decision, was reduced toa 
period, of le business, days. 


ine  Iribunal hereby .alters the-decision of the Board 
to a suspension of ten business days, the commencement and 
ending of which, the Tribunal directs the Board to determine. 
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WILLOW BAY RESTAURANT, Township of Wainfleet 


Application for a Dining Lounge Licence 
by Angelo Mollo 
APPEAL FROM REFUSAL TO ISSUE 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JACK C. SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: S.A. GRANNUM representing the Liquor Licence Board 
AGENT: DOMENIC MOLLO representing the applicant 
DECISION: LSAOStEGDEI iL Sirs 


The applicant, Angelo Mollo, has operated a bus- 
iness establishment known as Willow Bay Restaurant on Lakeshore 
Road, Long Beach, in the Township of Wainfleet, Regional Munic- 
ipality of Niagara since his aAcquisitilom an June) 197 > ee tie 
applicant, formerly a tailor and butcher generally resident in 
Toronto, is assisted in the operation of the business by his 
wife and son, Domenic Mollo. 


The establishment consists of 3 parts - a restaur- 
ant, a grocery store, and an arcade with a variety of enter- 
tainment equipment such as pinball machines, pool tables, and 
the like. At the side of the restaurant iS a parking area for 
about 60 cars. 


The restaurant offering Italian style foodsand 
North American style quick food, has been limited to the summer 
period and in 1977 had a gross value of $3863.40. The rest-— 
aurant is frequented in the main by older young persons. The 
grocery store is in operation from May lst to September 30, and 
operates at a break-even point. Some 10 years ago this total 
establishment operated as a flourishing 'corner' grocery store. 


The arcade is a busy place attracting many young 
persons ranging from the very young to the low teens. 


The grocery and restaurant is mainly patronized by 
persons who come into the area for summer recreation, for 
camping, or to visit. It is not generally patronized by the 
residents - summer or permanent - of the immediate vicinity. 


By letter of enquiry of 18 January, 1977, the ap- 
plicant commenced the proceedings necessary in an application 


wight 


ror a dining lounge licence. The application was dealt with at 
a nearing held, after due notice in’ the Welland Evening Tribune, 
OMeetiic ull.Ol APrid .to/7.. Oral and written objections to the 
Solace tvonuwere: received. On, the 9th of, April, 1977), the 
boarder esucd 2 Notice of Proposal to rertuse to issue the 
micence tor the following "reasons: 


Pursuant oOgoecpton. 6) (1) Wo) of the Act, 
the tesuance of the lacence is.not; in the 
DUbDIIC, So peres t,. NMaving regard GO the 
needs and wishes of the public. in the 
municipality in which the premises is 
Located. 


ea The premises, accommodation, equipment 
ang (taclitties ‘do mot, comply with the 
revgulaci ois, under the Liquor Licence Act 
297 and 1 particular sections 15) 16 (2 ) 
AOL. 


Pottow.oeoa hearing held on August 3, 1977, where the applicant 
was represented by his son, Domenic Mollo, the Board issued a 
Sere loumreitiscing, tO Lecue tie Ticence based on Lhe reason first 
bel Out. 


ihesboard Wad berore (1G. one OD jec vLOnS, there toLrore 
recorded. 


ine. applicant thereupon requested a hearing before 
Phew pure... NOLice sot the hearing to be held “in “the” Village 
of Wainfleet (in the heart of Wainfleet Township and a few miles 
from Long Beach) on the 27th of September, 1977, was published 
am the welland Evening Tribune.on the 9th and 16th of September 
1977. At the hearing Angelo Mogllo appeared in person, together 
Woon mis son, Domenic Mollo, wile acted as agent, as interpreter, 
and as witness on behalf of his father. 


Wainfleet Township is a typical rural township 
within the Regional Municipality of Niagara with a population 
or 6o.O000,which) prows in. summer to some 16,000 by virtue of 
Seacoia. cLlLays.0l, COLLagGers ond Their families, and’ of campers. 
Daou Lue mumber Of permancny residents ts Slowly, crowing, the 
bulk are summer only and come from a broad area of the Niagara 
Peninsula and from the immediate U.S.A. border area, ‘from 
Niagara Falls to Buffalo, New York. There is also a major in- 
2x Gl individuals on weekends and holidays. “The attraction is 
the shore of Lake Erie which forms ‘the southerly boundary of 
Wainfleet Township. It is here where is situate Long Beach on 
the Lake Shore Road of which is the Willow Bay Restaurant. In 
the near vicinity there are about 90 summer residences. Long 
Beach Conservation Park is on both sides of that road and is 
within a short distance of the restaurant. 
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The general atmosphere of the area is family- 
oriented, with many young children about and the life style is 
that associated with leisurely summer living. 


Both the appearance and operation of this estab- 
lishment came under severe criticism of those who expressed 
their objection. In the preliminary report as of March 1, 1977 
of the inspector of 16 years" ‘experience and responsible stor ia 
territory considerably beyond Waintleet {= 1t is ‘stated, i donwet 
think I have seen a building inside and out that is in such 
very, very poor condition". In the appeal memorandum pres— 
ented to the Tribunal, the premises are described on benalt sof 
the applicanteas “itwis completely renovacedon) thes nerder@ania 
out, re~furnished, re-decorated, etc....it is avery clean 
restaurant, it has a new septic system, new plumbing, new elec— 
tric wiring, new Ceiling. NneworL_looninon. in Suiia GEOL, 5 C Gemternsurte 
it Loercompletely returnasned irom) Une -Olvc Ce ralso.. .< ehiow 
ever, objectors at the Tribunal Nearing, uscd athe mharsnest.o. 
language in’ describing the premises even afterm the changes, 
pointings out=whatewas, in their opinion, serious dericiencies:. 


The standard of facilities appear to be short of 
that required by the regulations, and. they "and the appearance 
are far’ below the standard expected by those who expressed their 
opinions; of a dicenced establishment. A iscood dealeor -enphar— 
ic andspecific complaint wassmadeé of the operation and of the 
lack of supervision of the young persons inside and outside of 
the premises and in particular in conjunction with their cars 
and motorcycles. Unpleasant behavior and noise were a contin- 
Ulng theme-of objectors. 


It was stressed that problems of behavior would, ~be 
compounded since a dining lounge could legally be entered into 
by minors. The feeling was that if the management of the 
unlicensed premises left much tobe desired, what would be the 
Situation with licensed premises. 


the tribunal nad berore, Ltimtne Poowri tten ou jecsions 
made before the Liquor Licence Board and which formed parti of 
the Board's record of proceedings. Up to the commencement of 
this hearing the Tribunal received 6 letters of objection in 
response tothe Tribunal notice, Theswriters of 4 letters: had 
already written in objecton to the Board and reiterated their 
opposition, and 2 were new. At the Tribunal hearing 15 persons 
appeared (to give testimony mn ob jection coy ther appl cation a On 
these 4 had written letters and the balance were registering 
their objection for the fitst time. Ascotaluof 37 per-conc 
registered their objection - 18 reside in Wainfleet, 8 in the 
Recion,. and. Ul site nearbyeplaces Of Us san 


Mr. J. R. Goodwillie gave testimony as representing 
the Long Beach Resident Property Owners Association which has 
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aumemperentp Of LOO out of a possible 225 qualified to be. He 
explained that, because of time constraints and the scattering 
of summer residents, it had not been feasible to have the brief 
ratified by the membership prior to presentation. The brief had 
been approved by the executive and was summarized as follows: 


"The proposed outlet is too close to the 
lakeshore residential area. 


The added traffic to the lakeshore road 
is undesireable. 


The: indirect: influences such as noise, 
disturbances, hazzarnds to private properties, 
annluences on Local children, -etc.. “is unwanted. 


The intent of the Township of Wainfleet 
by-law would be contravened and this 
Tribunal should not influence or recommend 
any changes to this by-law. 


There is no need for such an outlet at this 
time. 


There (appears to be inadequate parking 
baci thease Or tne. DrOpOsed OUCLEC. a beLrore 
any favorable response by this Board, our 
Association would like assurances that the 
proposed tiaciilicties scan be adequately 
renovated to meet ald standards. 


This is a summer family area. 
Let's keep it that way". 


Wnose appearing seemed to reflect a cross-section of the com- 
munity ranging in age and background, with married couples in 
BaceMajori cy. wall supported the, above brief and in ‘addition, 
pome Voiced particular opinions in objection. 


Mr. ££... G.. Goldring of Fonthill, Chairman... Niagara 
Peninsula Conservation Area Authority which manages the Long 
Beach Conservation Area, appeared in his personal capacity, 
explaining that Long Beach Park camping was restricted to a 
famply basis, and expressing his apprehension of difficulties 
in tratfic and behavior that might arise from ‘a licensed outlet 
in such an environment. 


The applicant testified in denial of criticisms 
levelled. After gross figures of possible business were elic- 
ited, he stated that of $14,000 gross, he anticipated a net of 
$10,000. When queried as to how this would be achieved he took 
the position that it was his private affair. The Tribunal made 
no ruling in the matter. As to deficiencies, he said that all 
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requirements of the regulations would be met if he was assured 
Of ar dining lounge 1 tcence: 


On behalf of the applicant there was presented a 
petition arranged for by his son, Domenic, in support of the 
application. There were 57 signatories - some 18 were from out 
of the Township, the remainder from inside. With the exception 
of 2, the persons were at a distance greater than those who 
objected. There was not in the brief any expression as to why 
their needs could not be attended to by the premises already 
Licensed. 


Within the Township of Wainfleet there are 6 
licensed establishments - 3 golf clubs, 1 hotel, and 2 restaur- 
ants. The 2 closest are the Erie Breeze Golf Club 3/4 of a mile 
west on the Lakeshore Road and Tong's Tavern 2 miles east on the 
Lakeshore Road. The remaining 4 are at various scattered loc-— 
ations avidistances of 6 to U3 miles. | Wierew are og Gner ie 
ensed establishments (including 4 golf clubs and 2 legion halls) 
in the Townships bounding on the north, and a substantial num- 
ber in the remaining municipalities of the Region, Port Colb- 
ourne, Welland, St. Catharines, etc. It was indicated) that 
Tong's Tavern which was a substantial establishment valued in 
the hundreds of thousands, was having financial difficulties due 
to a lack of business, and had barely survived, the ‘past. summer, 
Tiere are  OLneo Winlweensed Ood. OUtILets Im the vacea. 


The wording of the governing Statute — The Liquor 
Licence Act (in Section 6) clearly indicates that there is an 
entitlement’ to a Licence’, ice. an Applicant) 1s to be “entivledeco 
be issued a dJicence unless he falls within certainlexcentione. 


Zhe iesue betore’ the Wribuneal 1s the exceptron co 
entitlement set out in Paragraph (g) "where the issuance of the 
licence, is notin the public interest, having regard to the seed 
And, WLsehes Of thes puUbDIe aty The mMunIecipality in Wiech vite 
premises 1s Located”. pt is a matter of judgement for tne. loane 
to determine what is ‘in the public interest' and the basis of 
this is a "regard" by the Board "to the needs and wishes of the 
public 7 invithe monte pal icuy a: The. determination is ordinarily 
not an easy one. 


By \a. vote held, 4 December, 1976 the voters of (the 
Township of Wainfleet expressed themselves in favour of con- 
sumption on licensed premises with food available, by a vote of 
1224 to 609 Out of an electorate of /S033." This 1s noc, nowever, 
the expression of needs and wishes referred to in Paragraph (g) 
and it is incumbent upon the Board to have regard to the needs 
and wishes of the public in the municipality in respect of each 
individual application. Since there is no machinery available 
under the Act for a scientific determination of needs and wishes 
the Board can only proceed on the material which is placed 
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before it. 


the!) Board has’ heard those directly affected and in 
Sofia, poral iobservatvons: of persons and resorted to the 
receipt of letters. The Tribunal has emulated the Board and 
also accepted the same presentation as well as (again in this 
case) receiving a petition. We believe all these methods 
necessary as the fullest and a convenient method of citizen 
input. It is to be noted that under Paragraph (g) in deter- 
fame we DUDLILC interest, regard 1S to be had to both ‘needs! 
and 'wishes' and weight must be given to each of these factors. 
Conetderabtion Cannot, be restricted.to that of ‘needs’ or 'wishes' 
SLone. oOtwlo, €Lcher of these matters from the point of view, of 
one particular group. 


The legislation has not defined any of the terms 
ieupiac ancveresct', 'eeds", ‘wishes’, public in the .municip— 
ator. in Sespect of the latter, the legislation has not 
required either residency of any kind or property ownership. 
Mieee Maucers are “therefore Lert to be determined by the “Board 
(Tribunal ). 


in the determination, of “the: public ana municip— 
atrey | tne Iribunal holds that residency within a municipality 
Perot a Condition precedent to the validity of an expression 


een vo. "needs" or as to ‘wishes’. However, there must be some 
relationship between such a member of the public and the 
Maitcipaltty. in another hearing the Tribunal has considered 


Perecons Workine in a municipality as being part of the public’ in 
Pie MUnLcCLpalLluy. (ine fribunal finds that there is’ ‘this rela-— 
Poenipin all the objectors with ithe municipality of Wainfleet 
wnether by summer residency or permanent residency. It would 
appear that there was no significant relationship by some 16 who 
Siyned the petition of support from outside the municipality. 

It is likely because of their residency in an area (until rec- 
ently dry) where there were as yet no licensed establishments, 
map the latter became signatories. Objectors had commented 
tThac Viliquor outlets tend to draw customers from outside the 
immediate area" and "these ‘transients’ only add to an already 
Over=crowded summer condition”. However, the Tribunal finding 
met De no dizferent even, if they were to be included, in the 
fous Ae Within the municipality". 


The Tribunal is not proceeding on the basis that the 
matter of needs and wishes should be determined by a head count 
Of chose expressing opinions for and against, That 2S Not: a 
requirement imposed upon the Board (Tribunal). 


The Tribunal finds a substantial and strong expres- 
Sion of objection to the application and the weight thereof far 
exceeds the expression of support. The ‘wishes’ are strongly 
in the negative to the issuance of the licence applied for. 
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Further, no needs have been demonstrated: on the contrary, 
strong expressions have, been made of no need. The Tribuna 
finds no needs thae ysnould= be Satistied inethe public witereer, 


The Tribunal finds that the issuance of the licence 
applied for is not in the public interest having regard (Go sine 
needs and, wisheswof -thespublic an’ the municipality ine watch. ene 
Willow Bay Restaurant is situate. Accordingly, the prima facie 
entitlement of the applicant under Section 6 is negated by the 
exception set out in Paragraph (g) thereof. 


THE TRIBUNAL THEREFORE ORDERS that the decision of 
the Liquor’ Licence: Board':on the 6th dayrot August «0777 co 
méefuse to 2Ssueia dining lounge Licence to Angelo Molto, 
Applicant, carrying on business as Willow Bay Restaurant in the 


Township of Wainfleet, be confirmed. 
4 


FACE 


STAFFORD TAVERN, Toronto 


Lounge Licence 

issued to 

J & P Hotel Holdings (Toronto) Limited 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: L. VASILAROS representing the Licensee 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION Zoe NOVeMpDer), ol 9:7 7 


J & P Hotel Holdings (Toronto) Limited is the lic- 
ensee of the establishment known as Stafford Tavern located at 
940 Danforth Avenue in Toronto. Mr. J. Panagiotopoulos is the 
beneficial owner and is in charge of the management. 


The business was acquired first for $115,000 and 
subsequently the building for $200,000. When the licensee ac- 
quired the establishment in October, 1974 it was classified as 
a Public House with a public house licence for the sale and con- 
sumption of beer. After extensive renovations in November, 

1976 at a cost of $80,000 the establishment was re-classified 
(upgraded) and a lounge licence lissued for the sale and ser- 
Vaece OL Liquor. 


The establishment is a 2-storey building with each 
of the floors licensed under a lounge. licence. The main floor 
has a capacity of 156 and the second floor a capacity of 69. On 
Ene Ground floor is; a snack. bar’ andjon the second filoor are 
dining facilities with a menu of Greek specialty foods. .There 
is entertainment of western and country style music on the main 
floor and Greek entertainment on the second floor. The clien- 
tele on the ground floor is international in character; on the 
second floor, generally of Greek origin. Mr. Panagiotopoulos 
is assisted in the operation by his wife and son in addition to 
hired staff. 


There are about 4 licensed establishments (3 
lounges) east of the premises and more (1 lounge to the west. 


Except for the suspension of the licence by the li- 
quor Licence Board in July, 1977 which is the subject of this 
appeal, the Board has not suspended the licence of this estab- 
lishment during the time of ownership thereof by the present 
licensee. 
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On the ist of /June, 1977. .ther-Liaquor Licence Board 
issued a proposal to SUSPEND the liquor licence for a period of 
ten, (10) days as) follows: 


">. Pursuant. to vSectiony6(c) (11) of the liquor Licences Ac: 

the past conduct of J. Panagiotopoulos, an officer and employee 
of the licence holder, has afforded reasonable grounds for 
belief that business has not been carried on in accordance with 
law.. 


3. Particulars of the said past conduct are - 


a) On Sunday; May, 22nd, 1977,cat 4i45yp.m the: tecence 

holder, by its employee, sold and served to an inspector 
of the Board, beer notwithstanding that he was not having 
a meal as required by Section 6 (2)(a) of the regulations. 


by eOrn Thursday, May 19th, and friday, iMay 20th, 307 7uac 
about 10:30 p.m." the licence’ holder “by -2¢s ‘employee sold 
and served liquor to a person in an apparently intoxicated 
Condor. The name of the person so served is not known 
Go> tne, 5oard. 


e). On, May. 2nd;.1977, as a result, of “a,ficghtcutesidencoe 
premises, police were called and observed several patrons 
invan dntoxieated conditions leavingathesprenisces. 


d) On March 3lst, 1977, an employee of the licence holder 
namely, Edward Walsh, was involved in a fight with two 
customers. 


e) The licensed premises is not being managed in an 
orderly? and,.efficient manner as required, by See tions: 
subsection (11) of the regulations." 


The! Liquor-Licence Board, after a hearing on Thurs— 
day, July 28th, 197 7.4ssued a/sdeci sion 


Vanyemployee of Whe Licensee. Jive RP Hotel Holdings 
(Toronto) Limited, did serve a patron an alcoholic bev- 
erage on Sunday, May 22nd, 1977, notwithstanding that he 
was not having a meal as required by Section 6 (2) (a) 

of Regulation 1008/75 under the aforesaid Act; moreover, 
the Board is also satisfied that on Thursday, May 19th, 
19o77,.-and Friday, May 20th,,1977," the licence holdersby tes 
employees, sold and served liquor to a person in an appar- 
ently intoxicated condition! 


and ordered that the 


"Lounge'' Licence be "SUSPENDED" commencing at the opening 
hour on Monday, August 15th, 1977 to.continue in effect 
until the opening hour on Monday, August 22nd, 1977. 


At the beginning of the hearing before the Tribunal, 
Counsel for the Liquor Licence Board applied for leave to 
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introduce new evidence at the hearing concerning the following 
matter. 


LOparrilday, July loth, 1977, between the, hours of 

Oe 302 bam. yand.l 'a.me. the, following day,,.. the. licence 
Herder. byl. lis. 0tticers: and employees, didipermit 
drunkenness and disorderly conduct to take place in 
Enews Licensed. premises, to wit,..the Jounge, on. the 
main floor, contrary to Section 5 subsection (4) of 
Regulation 1008/75 under the Liquor Licence Act 1975. 


“ELaquor was served. to; several intoxicated persons and 
on four separate occasions there were altercations 
between the waiters and certain patrons and it became 
necessary for,the police to order the premises vacated 
Drom TOsciosing. time. 


“As a,result of the incidents above described, four 
employees of the licence holder, namely, Vasilios 
Tsiodoras, George Anastopoulos, Theodore Vouyoukas, 
and Nikolaos Stafakas, were convicted of selling and 
Supplyines liquor to intoxicated patrons". 


An Aanspeccor, on behaltofsthe Board. gave evidence 
Paoreauring his. term of duty. ofthe, past 3. years in respect of 
the Stafford Tavern, there was a continuous history of behavior 
of patrons, described as rough and tough, on the main floor 
that was marked with rowdiness, fights, noise, and the like. 
He had discussed the situation with Mr. Panagiotopoulos on many 
ofeeasi ons... Sthessing the need of more, and: better supervision. 
Though Mr. Panagiotopoulos was co-operative, especially in the 
early days of his operation, he preferred to.be on the second 
floor where there were no difficult situations. He was rarely 
Che tne itailn)trloor in the evening. Mr... Panagiotopoulos readily 
pemoved a pool table which had been the focus of disturbance, 
Mpon the advice of the inspector. . Though the situation, quieted 
Gowieror a short period, the rowdiness again got progressively 
worse. Mr. Panagiotopoulos did not come to grips with the sit- 
vation. until after the».events of July, 15th. 


An incooni to! inspector of. the, Board. testified 
that’ on Thursday, May 19th, he was. present. at 10:15 p.m.-in the 
main floor lounge where there were about 55 persons. He ob- 
served a patron who was obviously intoxicated in that he was 
staggering to the degree that he knocked dewn 3 chairs and over- 
turned 2 glasses of-beer, being thereafter. served, by a waiter. 


On Friday, May 20th, he observed the same person in 
a condition of difficulty controlling his movements, served 
with beer. He described the atmosphere of the lounge as being 
loud and boisterous - not unusual for a lounge, but not with the 
good-time atmosphere of comaraderie generally associated with 
such premises. 
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Another ‘incognito’ inspector visited the second 
floor Sunday, May 22, 1977. There were no other patrons present. 
Thes noom was  cetuup Loradining.. He requested a beer Lromma 
waitress who served him with no questions asked. He was not 
offered a menu nor asked if he wished something to eat. The 
waitress was seated with Mr. Panagiotopoulos. 


An officer with the Metropolitan Toronto Police 
Force testified “as to a plain-clothes surveillance’ ‘on’ the sioun 
of July, 1977 as a result’ ofan accumulation: of complaints. 
He recited a series of incidents from 9:25 p.m. until closing 
in which patrons who were obviously intoxicated and who acted 
most outlandishly, were served with beer. He described patrons 
who were standing, swearing, issuing challenges to fight, 
fighting, Knocking over glasses of beer, unable vo_co—ordinate 
movements to light a cigarette. He described a patron, flushed 
and with bloodshot eyes who, unable to “attract service, 
knockéd over 2 chairs on thee way to) the bar and returnedewi cn. a 
bottle of, ale. The series of incidents: continuédts Two, pavrons 
prepared to fight, Mr. Panagiotopoulos intervened, and one was 
ejected. Not vonly was the’ latter not prevented from returning, 
he was served. 


Two patrons entered intoxicated, fell down, and 
knocked over chairs, and were served. <A patron started to dance 
with a chair and then was served 2 draft glasses. Another 
became involved in an argument, but was in such a condition as 
to have difficulty of expression. An older woman was intoxi— 
cated to the decree that she commencedwa comic SsStripmaucase on 
the dance stage, was svtoppedsby Mr. PanactoLropoulos,., yevrmaruer 
sitting down was served. Another patron fell down, knocked 
over a table, was assisted to a table and served 2 draft beers; 


And so, incident followed incident. People clearly 
intoxicated, behaving unusually, continued to be served without 
any ‘concern® for their condition and) behaviour beine. further 
affected adversely. 


Of the three hours, Mr. Panagiotopoulos was present 
for about 1% hours. There was not adequate supervision of the 
60 to 100 or more persons present, either’ as to entry on conduct 
thereafter. There was no specified doorman - the three waiters 
acting perfunctorily as doormen.: The action: taken, with’ ‘one 
exception, was only to pacify persons and continue service. 


The officer; testified: that) off the 50’ visits to over 
20 licensed premises, this occasion was the most disorderly. 
The atmosphere was not that ordinarily described as of people 
having a good time. The conditions were such that ordinary 
police were called and charges laid. Thereupon the situation 
became such that it was necessary to clear the premises before 
Closing time. Mr. Panagiotopoulos did assist in such clearance. 
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Aeveerecoul. ot, Gries raigstol lowing the vsurveillance, 
some 16 persons were charged. -Of 10 charged by the testifying 
Gerwce, Jawercaconvicted.— 4 ex parte and 5 after appearance in 
Cert. et. LHeseulO, Mone. Ot1icer, testified in relation, to, his 
arrival, 4 had been on the premises and were already intoxi- 
cated, 4 were intoxicated when they entered, and 2 became 
incoxicated after entering. Four employees of the licensee were 
convicted of supplying liquor to intoxicated persons following 
Gherges daid asa result of thisievening. 


All of the above evidence and the Validity ol the 

Bile cartons were, admitted ‘on behalf of the licensee; No counter 
evidence was presented except that the waitress who served the 
beer on Sunday was new and inexperienced, and that the waiters 
on the main floor refused to cooperate with management, refusing 
topacc as instructed, and pushed beer to make tips. There was 
NotntmeepuLe. orth that. would lead to. believe that. the evening of 
July L5thi was an extraordinary one. 


Antery July 25th, Mr. Panagiotropoulos began: to) deal 
Wie Gae problem more vigorously. He fired 3 of the waiters, 
hired a doorman and a manager. He spent more time on the main 
moor. —Lt woula appear that. these actions have Led.to more 
orderly. premises. 


Counsel for the appellant made an eloquent plea for 
leniency with respect to, the penalty to be imposed, suggesting 
that the suspension be reduced to 4 days and outside of Friday 
andesaturday. The basis of his) plea was: the difficult, financial 
pesLtson of the licensee and the serious effect: that a week's 
suspension would have. 


The operation is a break-even business and no doubt 
Eee weeks Suspension would bea severe,;penalty. in the lLight.of 
heavy indebtedness of some $250,000, and substantial monthly 
Peymenis in respect. thereof, with a significant overdraft at 
the bank. 


However, the Tribunal finds that the management of 
tne establishment fell far’ short of that which,is to be. ex- 
Pecrca,. [he grant of a licence carries with it the respon- 
Sioa ty Of ensuring That the .requirements .of) the. biquor Licence 
Aeteand the regulations thereunder are carried out. 


That, the: discharge of this responsibility 1s: diftri= 
cult is not an acceptable excuse. The Tribunal finds that 
though the management was sincere and hard-working and desirous 
of a good operation, it was either incapable or did not give 
sufficient attention or resources to what was required. 


The above described conduct permitted on the 
premises over a considerable period of time, in contravention of 
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significant provisions of the Act and Regulations is not to be 
condoned. 


The Act and Regulations clearly provide that 
management must ensure that certain specified acts do not occur. 
Not to take sufficient measures to in fact prevent drunkenness 
or disorderly conduct ‘on’ the premises is to permit 16."  Tosalitow 
the service of liquor to continue to the persons involved in the 
ineidents of July [Sth was to permit’ such wehavior. 


The Tribunal iands 


a) The licensee was in breach of Regulation 6 (2)(a) 
in that on sunday; liquor was served toa pérson net 

having a meal while seated at a table, 1.e. in breach 
of a term and’ condition of “the Licence, 


b) The licensee was in breach of Regulation 5 (4) in 

that the Picensee permitted” drunkenness and di sorderiy 
conduct: to take place in the Licensed prem ses — ive. 

in breach ofa term’ and “condition of the licence, 


c) The licensee would have been disentitled to the 
issuance of a licence under Section 6 (1)(c)@i) of 

the: Act because of the conduct Jol vrone vor Pte ofercer=. 
directors, and shareholders in allowing the above and 

in allowing the employees of the licensee to supply 
liquor to intoxicated persons, as well as under 

Section 6 (1) (e) because of activities in contravention 
of the Act-and Regulations: 


THE TRIBUNAL THEREFORE ORDERS that the decision of the Liquor 
Licence Board on the: 28th day of July, 19077) torsusvenuncie 
lounge licence issued to J & P Hotel Holdings (Toronto) Limited 
in respect to the establishment known as Stafford ‘Tavern; 
Toronto, be confirmed, and directs the Board to determine the 
commencement and termination of the suspension set out therein. 
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OASIS STEAK HOUSE TAVERN, Woodstock 


Dining Lounge Licence 
issued to 

Hessien F. Zabian 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: B. J. SULLIVAN representing the Licensee 
S. A. GRANNUM representing The Liquor Licence Board 
DECISION: 28 December, 1977 


Hessien F. Zabian is the licensee of the estab- 
lishment known as Oasis Steak House Tavern located at 780 Dun- 
das St. in Woodstock. Mr. Hessien F. Zabian is the Manager and 
is assisted by his brother in addition to hired staff. 


The business was opened in July, 1974 and a dining 
Pounce slacence was’ .1assued in, respect thereof, 1n. June, , 1975. 
The establishment is a one-storey building with dining areas 
with a total capacity of 64 to each side of the main (front) 
entrance. There is also an exit for patrons to the parking 
lot. Full visibility is obtained only from within each of the 
two areas. The licensed hours are from 12. noon, to l a.m. The 
Magiteservice 15. during,the hours. 12 noon to 2 p.m... and 5 p.m. 
to 9 p.m. for luncheon and dinner. Though the emphasis is on 
that of a steak house, the menu is a complete one with steaks, 
seafood, roasts, and sandwiches. There is table service and 
the kitchen is well equipped. 


Except for the suspension by the Liquor Licence 
Board of May 5th, 1977 which is the subject of this appeal, 
the Board has not suspended the licence of this establishment 
during the time of ownership thereof by the present licensee. 


On the’ 3ist of March, \1977.,, Che Liquor,;-Licence 
Board issued a proposal to suspend the liquor licence for a 
period of 7 days as follows: 
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"2, The licensee was convicted on March 24th 
in Provincial Court at Woodstock of know- 
ingly selling or supplying liquor to a 
person under the age of eighteen years 
contrary to Section 45 (1) of the said 
Act. 


3. Pursuant to Section 6 (d) of the said Act, 
the, past conduct’ ofthe Wicensee attords 
reasonable grounds for belief that he has 
not carried on business in accordance with 
law". 


The Liquor Licence Board after a hearing on 5th of 
May, 1977 issued a decision: 


"The Liquor Licence Board finds that the past conduct 
of the licensee has been in contravention of the Act 
and Regulations appurtenant thereto in that the Board 
is satisfied he did, in fact, serve alcoholic beverages 
to minors in the licensed premises" 


and ordered that 


"The #Dinunge Lounge® Licence be “SUSPENDED fomesche 
period commencing at the opening hour on Monday, 
May 23rd, 1977 and to continue in effect until “the 
etosing hour on Saturday, May 26th, 1977". 


At the beginning of the hearing before the Tribunal 
Counsel for the Appellant Licensee requested that the hearing 
be in camera. The Tribunal considered the request in the con- 
text: of Section 9 (1) of the Statutory Powers Procedure Act 
1971 and ruled that the adverse effect upon the party was not 
considered to be so serious as to outweigh the public interest 
that the hearing be open. The Tribunal did permit the deletion 
from the appeal book in the Record of Proceedings before it of 
the financial statement of the monthly report of food) and 
liquor sales, as not being directly relevant to the 
proceedings. 


An officer with the Woodstock Police Force testi- 
fied) that on the 9th ‘of October, "1976 atvabout o.25 p.m tie 
noted a motor vehicle jerking, weaving back and forth. Upon 
stopping the vehicle he interviewed 2 minors, Jefirey Scott 
Grant, born 28 February, 1959, and Mark Scriver, born 15 July, 
1960. There was a strong odour of alcohol on their breath. 
Jetfrey Grant is about, 5°5" tall. thin, with lone har ana casa 
not, in the opinion of the constable, appear to be 18. Mark 
Scriver was about 5'7' tall with curly hair and appeared well 
under 18, having a ‘baby face’. 
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The minors admitted to having consumed 1 bottle of 
beer each at the Oasis Steak House Tavern. They said they had 
not been asked to produce age of majority cards. The con- 
stable went to the Oasis Steak House with the 2 young men and 
upon speaking with Mr. Hessien F. Zabian it was admitted that 
the two had been supplied with beer on the premises. The 
young men were not impaired; the actions of the car were due to 
their "fooling around". They were permitted to drive the 
car to the Oasis Tavern and later home. The two minors were 
charged and subsequently convicted under the Act. 


A sergeant with the Woodstock Police for 18 years 
confirmed that the minors both did appear to be under the age 
of 18, smelled of alcohol, and made the admission as to the 
drinking of beer. He acknowledged that he had attended the 
Oasis Steak House in a private capacity with his family, and 
that he considered it was a very good family restaurant with 
excellent meals. He agreed that if there had been any com- 
plaints about the Oasis he would have heard of them; that in 
fact, though there had been complaints about other establish- 
ments there had been none about the Oasis except the current 
incident. 


An inspector with the Liquor Licence Board for 
some 10 years and responsible for some 62 establishments tes- 
tified that he had inspected the premises about once every 
three weeks since the 6 May, 1976 and that the operation of 
the Oasis Steak House had been good up to the incident and 
wery good Since. 


The incident came as a surprise to him. When 
asked his opinion as to the licensee carrying on business with 
integrity and honesty, he replied that he had 'nothing against 
him'. The licensee had always been cooperative with him. The 
control of minors was even better after the incident and only 
age of majority cards were accepted. 


As convictions had been registered against the 
licensee no evidence counter to that of minors having been 
supplied was presented; the defence to the charges had re- 
tated to who supplied the beer: Mr. Zabian’ testified that 
after the original conviction the inspector had spoken to him 
about the age of majority cards; that he relied only on them 
and that he had inserted a notice to this effect in the adver- 
tisement of his establishment. 


He testified that he had been fined $153.00. He 
evidenced some concern of the net loss of $200 to $250 from 
sales of liquor upon a suspension of 6 days, but his chief 
concern was regarding his reputation with his 'high class' 
customers who patronized him regularly and who would wonder as 
to the suspension. 
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Mr. Zabian also testified that after the charge 
had been laid regarding the incident of October 6, he made an 
application in respect of restaurant premises in Dorchester 
which he had leased and was equipping as such. He had advised 
the Board of the charge in his original step toward the li- 
censing and again in a formal application in November, 1976. 
He had been advised that the preliminary application was 
approved and had as requested, sent in $52.50 to defer the 
costs of the necessary advertisement. The hearing took place 
on the 18th of ‘Fébruary, 1977 and: thereafter the licence was 
refused because of the supplying of liquor to minors. He 
thereupon gave up the lease and sold the equipment, suffering 
thereby a financial loss. 


The Tribunal finds that the licensee did supply 
liquor to minors and accordingly the Board did have the power 
to suspend the licence by virtue of Sec. 11 (3) and Sec. 6 
(1) Ge). 


The issue before the Tribunal is whether the pen- 
alty of a suspension should in fact be imposed. Counsel for 
the Board pointed out that under the Act, 2 forms. of penalty 
were set out by the legislators - that following a conviction 
under the Act, and that which the Board is enabled to impose; 
and that the 2 actions are unrelated and can be applied 
independently. The Tribunal agrees. 


Counsel for the Board made reference to the nec- 
essity for the imposition of the penalty of suspension as a 
deterrent both to the licensee and to others. The supplying 
of liquor to minors is a very serious matter; in the ordinary 
course a penalty should follow the breach of that section of 
the, Act. ) However, theTribunal as of the opinion that, the 
occasion of a single incident, indeed an incident that appears 
to be an aberration, is not one appropriate for utilization 
for deterrentmetiects. 


The Liquor Licence Board based its refusal to 
issue a further liquor licence to the licensee by reason of 
the supplying of liquor to minors. The entitlement of the 
licensee came within an exception by virtue of the conviction 
and the Board exercised its discretion of refusal. Such 
action is tantamount to imposing a penalty, with serious fin- 
ancial implications both short and long term. 


The imposition of a second or further penalty by 
way of suspension of the licence for any period of time, for 
the same reason and under the particular circumstances is, in 
the opinion of the Tribunal, unwarranted and would serve no 
purpose. 
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THE TRIBUNAL HEREBY ORDERS that the decision of 
the Board on the 5th day of May, 1977 suspending the Liquor 
licence issued to Hessien F. Zabian in respect of Oasis Steak 
House Tavern be and is hereby revoked. 
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LIQUOR LICENCE APPEAL TRIBUNAL 
CROSS INDEX TO VOLUME 2 


licenseesor applicane 


Batcules, William J. & Sons Limited 
(William J's Tavern) 
Bidwell Investments Limited 
(President Motor Hotel) 
Blue Fox Tavern Limited 
(Shortt's Restaurant ) 
Conjo Limited 
(Cromwell's Tavern) 
Cowderoy, Mrs. Victoria 
(Barn Steak House Tavern) 
Dinkel, Paul 
(Dinkel's Tavern) 
Foster, Dr. Dwight 
(Fitz's Restaurant and Tavern) 
G. A. Bacon Hotels Limited 
(Kirkland Lake Hotel) 
Galera, Salvatore Giuseppe 
(Shalamar Restaurant) 
James Booth Enterprises Limited 
(Peter Piper Hotel) 
Le Dome Holdings Limited 
(Le Dome Restaurant ) 
Mantinia Holdings Limited 
(Diplomat Tavern #2) 
Northbury Hotels Limited 
(Northbury Hotel) 
Ouzounis, Vasilios (William) 
(Pros Restaurant) 
P. & S. Hotels Limited 
(Brockdan Motor Hotel) 
Petrick-Wiejak Crest Hotel Limited 
(Crest Hotel) 
Riley, Fitzgerald 
(Fitz's Restaurant and Tavern) 
Smith, Arthur James 
(Lakeside Hotel) 
Sorkos, Kostos (Gus) 
(Barn Steak House Tavern) 
Stoodleigh Mariner Limited 
(Mariner's & Sailor's Pub Tavern) 
Toronto Fire Fighters' Recreation Club 
(Toronto Fire Fighters' Recreation Club) 
331774 Ontario Limited 
(Wheat Sheaves Tavern) 
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NOTES ON APPEALS FROM TRIBUNAL DECISIONS 
TO SUPREME COURT OF ONTARIO 
DIVISIONAL COURT 


Barn Steak House Tavern By AG Si Ne Ba, Mey) 
Appeal proceeding 


mecil Tavern Ae LA iea oo 
Appeal dismissed 


Diplomat Tavern HAN Ses hey eA vie 
Appeal withdrawn 


Wheat Sheaves Tavern 2a Maen aN IY 5» WAG. 
Appeal dismissed 
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THE BROCKDAN MOTOR HOTEL, Sudbury 


Lounge, Lacence 

issued to 

Pp... 78 Ss Hotels Limited 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: ELMER W. SOPHA,30.C., representing the Licensee 
5. A. GRANNUM representing The Liquor’ Licence’ Board 


DECISION: 20 February. 1978 


Pak Oo.) Hoteles Limiteds Wrcensee, (7010962) and 
appellant herein carries on business under the name and style 
Ot Brockdan Motor Hotel, and operates under that name premises 
classed as a hotel located at Pioneer Road, R. R. #3, 

(Highway #69) Sudbury. 


tie hotel) tsa ic—storey building offering 24 rooms, 
m2 on the main (ground) floor and 12 on the 2nd floor. 


There 1s "issued since 1968 to P: & S. Hotels 
Limited, a dining lounge licence (Serial #0506) in respect of 
2 dining areas, one on the second floor and one on the main 
Mmroor With a capacity of 8O persons, and a lounge licence 
(Serial #6241) in respect of 3 rooms located on the main floor 
Zeeaea Capacity of 92, 97, and 66 respectively. The 3 rooms 
ere designated on the licence as: 


1. east centre section (referred to herein as Lounge 1) 
2. north-east section (referred to herein as Lounge 2) 
3. north-west section (referred to herein as Lounge 3). 


Sees SeECtions are adjacent to each other, Lounges 1 and 2 
mean? Open to each other along their common boundary, Lounge 3 
being separated from Lounges 1 and 2 along their common bound- 
praes by a solid (floor to ceiling) wall except as to entrances 
and passageways. A bar serves Lounges 1 and 2, and a bar 
serves Lounge 3. The latter (north) bar makes available chips, 
and a cigarette machine is located here. 


Potrance alOwat tehGee ts COMO: LOM a COrrlaor 
mrom the lobby. There are exits from all three. From Lounges 
Meri 2, the exit 1s to ja street; from Lounge 3 the exit is to 
Smarking lot. These exits, as fire doors, are equipped with 
Equipment so as to enable exit but restrict entrance. Women's 
and men's washrooms for all three are situate at the ends of 
Lounges 2 and 3, adjacent to the exits furthermost from Lounge 
1. The layout of the various facilities generates a good deal 
meeetratitic’. 


There is a dance floor at. one’ corner’ of) Lounge @& 
on the side away from Lounge 2 for the use of patrons of bowen 
these lounges. Entertainment for these 2 lounges for lis- 
tening and dancing is provided. At the time being considered 
music of the rock style was provided here by a popular band 
using sound amplification, known as the Hott Roxx. Because of 
the entertainment a cover charge of $1.00 was made in respect 
of Lounges 1 and 2. Control in this regard was exercised at 
the common entrance immediate from the lobby and further along 
at the door giving direct entrance to the lounges? 


At’ ther lobby ‘entrance’ there! was"a’ sign abouted 
square as follows: 


"WARNING TO MINORS 

The law forbids persons 
under the full age of 18 
years to enter a lounge 
or public house. 


No admittance Lounge without Proof of Age". 
The sign also read "$1.00 per person Cover Charge". | 


The beer in Lounges 1 and 2 was sold for $1.25 7uema | 
Lounge 3 for 80¢, i.e. 45¢ less. Generally Lounges 1 vandee 
are patronized chiefly by young, active persons including 
university students, and had a strong convival atmosphere. 
Lounge 3 iS patronized by persons wishing to sit and talk, or 
play pool. 


The staff at the relevant times consisted of 2 bar | 
tenders, 3 security staff, and 6 waitresses, with Rudy 
Podrebarac on the premises almost all the time. 


Rudy Podrebarac and Mildred Podrebarac are the 
sole officers, directors, and shareholders of the licensee 
corporation and both are active in the management and daily 
operations of the hotel - the latter (Secretary-Treasurer) in 
respect of office and other matters outside the lounges —eme) 
former (president) in respect of matters related to the lounges 
and in that regard, on duty six nights a week. 


Both have had a long and varied connection with 


licensed premises. Mildred Podrebarac's father and brother had 
operated the Belvedere Hotel from 1956 and she had worked in al 
all aspects there and learned the 'ropes'. Rudy Podrebarac | 


had worked as a waiter from 1959, as a bartender and night 
manager at the Belvedere Hotel from 1961. As P. & S. Holdings 
Limited, they had acquired Brockdan Hotel in December, 1968. 
At that time the physical aspect of the establishment was 
improved. 
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Except for the suspension of the licence by the 
Liquor Licence Board in October, 1977 which is the subject 


matter of this appeal, the Board had never suspended or re- 
voked licences issued to the licensee, nor has the Board at 
any time disciplined the licensee or the management thereof. 


With one exception (to be referred to) there had 
been no complaint of the operation by the local inspector of 
the Liquor Licence Board or the police. Rudy Podrebarac had 
had "no trouble" with the police, to whom he had turned when 
necessary - about twice yearly in regard to patrons who refused 
io accede to endeavours that they leave and stay out of the 
peremiases. The*police had made the comment to him, "keep up 
ene -good ‘work". 


Omacie SUrinday OLnoepremper, 97/5. the Liquor 
Licence Board issued a Notice of Proposal to suspend the liquor 
mecence issued to the licensee for a period of ten days for 
the following reasons: 


isjeeOnmr or abouc friday, the ©5th of July, 1977.,. at 
approximately 10:35 p.m. an employee of the licence 
holder served liquor in the lounge to persons in an 
apparently intoxicated condition. 


(4) On or about iSaturday,, thevi6éth day of July, 1977 
at “approximately 12:15 a-m. an;employee of the licence 
holder served liquor in the lounge to persons in an 
apparently intoxicated condition. 


(5) On the said dates, patrons were observed leaving 
the licensed premises carrying partly-consumed bottles 
of beer contrary to Section 6, subsection (11) of' the 
Regulations under the Act. 


(6) On Friday, July 29th, 1977, patrons were allowed 
to wander from one licensed area to another and many of 
the said patrons were in an apparently intoxicated 
condition. 


(7) The licence holder is in breach of a term and 
Sanu Pe ron, OF Pils! ricence, in that, by its officers ‘and 
employees, £t has permitted drunkenness in the. licensed 
premises, contrary to Section 5, subsection (4) of the 
Regulattons) sand the Jicensed premises have not been 
operated in an orderly and efficient manner as required 
by Section 5, subsection (11) of Regulation 1008/75. 


Afcer “aAvhearine requested on, behalf of the, licensee 
ee board on the 25th day of ‘October, 1977 found the licensee 


“to be in contravention of the said Act and 
Regulations appurtenant thereto, in particular, 
Section 5 subsection (11) of Regulation 1008/75 
under the Liquor Licence Act." 
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and by virtue of the authority vested in it under Section 11 
subsection (3) of the Liquor Licence Act, 1975 suspended the 
Lounge Licence for the period commencing at the opening hour 
on Monday, November 14th, 1977 and to continue in effect until 
the opening hour on Monday, November 2ist. 


At the hearing before the Tribunal, Counsel for the 
Board stated that he would not be pursuing the issue set out in 
Item 6 of the Proposal. 


The action of the Liquor Licence Board followed on 
a report made by Mr. Roy Henderson, supervisor of investiga- 
tions for the Board and special investigator making random 
spot calls throughout the Province, who had visited the li- 
censed premises in July, 1977 as a result of communications to 
the Board from the Ontario Provincial Police and from a solic- 
itor in Sudbury. 


Mr. Henderson testified at the hearing of the 
Tribunal: 


On Thursday, July 14th, he visited the premises, | 
gaining entrance through an exit door, and found the operation | 
in Lounge 2 where he stayed, to be in order. 


On Friday, July 15th, he visited the premises in 
the evening about 10:35 p.m. and through the main door through 
the lobby went to Lounge 3 where there were 32 patrons of whom 
he concluded 2 were drunk. One was staggering, carrying a | 
bottle of beer, yelling and swearing at friends at another 
table (but not in a belligerent fashion). He left the premises 
through an exit door and returned shortly still carrying the | 
bottle, to sit at a table. There was no recollection of ser- 
vice of beer to him after that. The other was sitting ata 
table with beer in front of him in a semi-state of conscious- 
ness, i.e. half asleep, and then fell asleep. 


Mr. Henderson was of the opinion that this con- 
dition was brought about by the influence of alcohol. He 
estimated the length of time of the sleeping from 10 to 15 
minutes. Upon waking, the patron drank up what was on the 
table and left. There has been no service to him after he had | 
fallen asleep. 


Mr. Henderson also testified that the same night 
he saw a waitress at the bar sipping a pint of beer. There was) 
no indication that she was affected thereby, for she continued 
to be ably and industriously engaged in her duties. i 


Mr. Henderson went from Lounge 3 to Lounge 2 which | 
was filled to capacity and where the Hott Roxx were entertain- 
ing. There was no evidence of intoxication, but he was of the | 
opinion that there were several persons whom he thought under | 


age, noticing that no checks as to age were made at that point 
but he did not pursue the matter. He also stated that patrons 
were wandering about. He did-not go to Lounge 1 as he thought 
it all one lounge; he could have observed anything untoward 
from Lounge 2. He left at about 11:30 pom. 


On Saturday, July 16th, he visited Lounge <3. imi the 
afternoon and found the operation in order. That evening he 
returned and made a surveillance OnLy wim, Lounce So. At 12-15 
a.m. (i.e. after midnight) there were 60 patrons in the lounge. 
He concluded at least six males were drunk, in that they had 
ene actitude and appearance which he associated with drunken- 
ness. They were carrying their drinks, were boisterous, 
unkempt, staggering, stopping at tables, talking loudly, 
pounding each other. However, no one fell or knocked anything 
over. One patron in particular was staggering from table to 
table and then sat down and fell asleep. 


He did not observe anything that he considered an 
infraction in Lounge 2 which again was filled to Capacity. 
Mr. Henderson was on the premises tor an hour or so. He no- 
ticed an employee, Arthur Filon, standing at the bar between 
Bounges 3 and 2 —- evidently making sure no one entered through 
the exit doors - and circulating about. He acknowledged that 
he was "doing his job" in general supervision. 


Mr. Henderson took no action with respect stouany of 
the matters he related, did not seek out, nor speak to the 
management or employees. 


No action by way of charges by anyone followed. 


This procedure followed by special investigator 
Henderson including not revealing oneself, was in accordance 
with the policy of the Liquor Licence Board. The duty was to 
observe and report. His investigation formed the basis of the 
Notice of Proposal by the Board. Mr. Henderson was not ina 
POSition to pass judgment on the Capabilities of the manage- 
ment, that not being part of his duties. 


On behalf of the licensee a number of employees of 
varying periods of employment and the officers testified. 
Since the investigator contacted no one involved in the opera- 
tions during his visits no one was able to give direct testi- 


as to the occurrences on the nights in question. No specific 
incidents were recalled by anyone and no one was in a position 
to comment directly on the evidence of Mr. Henderson. Al1l1 


testified as to the policies and procedures of the licensee. 


Mr. Arthur Filon who, having worked elsewhere for 
‘two years as a waiter, had now been employed by the licensee as 
a 'doorman' (described as a position of management because of 


‘Supervisory duties) for two years. He testifed that patrons 


were screened at the lobby entrance door, where the cover 
charge was requested - both as to age and condition and were 
re-checked at the entrance to the lounges "in case someone had 
slipped through". Patrons could be checked again inside for 
age. Anyone under the influence, staggering, or falling 
asleep would be asked to leave. With’ respect to the latter he 
thought it unlikely to occur because of the extremely loud 
music and did accede that sometimes such an occurrence could 
go unnoticed in a crowd, (which was the case at the times con- 
sidered). An attempt was made to keep movement to a minimum. 
The policy was not to permit persons to leave the premises 
with bottles, and "no drinking on the job". He stated that 
there had been no problems with employees drinking sere 
would be 5 persons engaged in supervision, the adequacy of 
which he described as quite good. All patrons would have to 
leavelby 1330) a.m. His recollection of the patrons on the 
evening dealt with (related to the presence of the Hott Roxx) 
was that they were "real happy"’. 


Another doorman testified that the double check 
regarding age was followed ''to be sure!’ as some minors would 
appear to be over eighteen but not be so in LAG is 


The rear bartender who supervises the waitresses 
said that instructions were not to serve anyone appearing under 
age without a further check, not to serve anyone appearing to 
be intoxicated, and to stop serving anyone appearing to be 
getting intoxicated. 


The other bartender testified that intoxicated 
persons were barred, that employees were not allowed to drink, 
and as to rowdiness, the activities of patrons were not to get 
out of hand. His assessment of the operations was that there 
was "very adequate supervision". With respect to the six 
persons referred to by the inspector, he offered the opinion | 
that likely they were six young people having a good time. He 
had no view of Lounge 3, did have a view of Lounge 1, anda | 
partial view of 2. 


A waitress who served in Lounges 1 and 2 reiterate 
the policies and supervisory resources. When queried as to 
intoxication she alluded to actions of some misbehavior being | 
of the opinion that a patron would be considered as having had 
‘enough’ if “obnoxious, "stumbling", “disturbing, peop law 
"being a nursance™. 


All employees testifying reiterated that after the 
Board hearing management had returned and laid down on an 
individual basis, the admonition that they were to check more 
carefully, and that rules and policies were to be followed 
Strictly or else “they; would be tired]. 


Mildred Podrebarac testified that management 
Se peccedsthe most. of their, employees,’ that, they would have to 
Suracanye tie rules of the ™Laquer=kicence Board or be let go. 
Samee they had never had any complaint from» the Board, they 
Came away trom’the Board's hearing surprised, and thereupon 
wOok an ultra-strict position with ‘their employees. 


nucdy  -Podreberac restir Peds thavetune only complaint 
he had had from the local Board Inspector was one night in 
Peoruary, to/7, that patrons from Lounge 3 were towards the 
Crosce ore an evening, Crowding into one “end*of Lounge 2 at the 
Some wiiereupon- ne calledyupon tne supervisor to clear up the 
Si uaevomeand the matter was Settled. His recollection of the 
Pew OnemwWassitthat they were “Unappy’. ~in his opinion a pérson 
WaiseiOtsinNtoxicated unless there was something ‘rowdy in his 
Memmomeste. 2. | DanGing a Glass On the table”. ) He reiterated 
that atter the Board hearing he tightened up on the necessity 
for adherence to rules, and threatened dismissal without 
Warning Fora breach thereof. Mr. Podrebarac was of the opin- 
ton that the level of supervision was excellent. 


Management ana enplovyees "Clearly (were under the 
impression that the operations had been carried on satisfac- 
Pomme anaithat, an orderly operation had’ béen carried out. 


Ties relevant prov1s.Ons4Of- the La gquor' Lacence Act, 
1975 and Regulations passed pursuant thereto are as follows: 


Daca quor, bacene es Act 


veo. 442, (No person shall sell or 
Supply Viguor_ orypemmat, biguor, tobe 
Sold) orssupplat ed ivolany, Personein tor 
apparently ilivgahs tntoxi cated. condition 


and Ontario Regulation 1008/75 


Sec! 5(4) No’ hotdercot a: licence’ shail 
Dern’ ty any 5. drunkenness, Ory any riotous, 
quarre Loome, Violent Or disorderly ‘conduct 
to take place an the licensed" premises. 


US ea snowholder, of a (liacence shall permit 
Ave DewSOle tine rn On iaoparent yy.) Under. = the 
age of eighteen to. enter or be upon the 
licensed premises. 


(11) Every licensed premises shall be 
under the management and supervision of 

BI DeEPSOns who tas experience 1m thei food 
and? beverage, industry such that “he is cap- 
able of managing an orderly and efficient 
operation: 


Secy SGIN)2asetal la quor Soldui ngs 
licensed premises shall be consumed 
on the licensed premises, and the 
licence hoider sshalk not -permmatlany 
ln quon ses sold Coxsberteken -Eromutve 
licensed premises. 


No breach per se.of the Statute om Regulations 
thereunder is committed by the consumption of liquor by an 
employee while’ on duty, om by (the) wanderings or agpatroneou 
patrons within licensed premises. That \a breach be commitced 
required something further in relation to either of the fore- 
cooing actsese) that. they comepunder some speci tte? pronstbor tions 
Any prudent Jicence. holder ought, to besgmindia@le erate sich 
activitres wncontrolled could lead) to,a) breach: Gimistch 
Specie Prohibition. 


The Tribunal finds that) withered erencesco 
Regulation Section 5(4) the testimony of the inspector fell 
short of providing) details mecessary to) find) thae ithe trecencce am 
permitted any persons apparently under the age of WS syearc coms 
enteryor be upon, the-Licensed, premises. 


With reference to Regulation 6(11) the Tribunal 
Finds that the single exit during 4 "periods of operations iby, 
a. patron with) a ibottLle, of ibeer)!threughvaltirerdocreex<i trem 
almost an immediate re-entry by, that person with thexybottle 
does’ not constitute a breach by the licence holder of thevoa em 
section; the licensee did not,.so, commit the actyot perm tran | 
any Liquor sold in the licensed premises’ to” be taken fromiethe | 
licensed premises. The Tribunal has heretofore held that the | 


term "no licence holder shall permit" can be construed to mean 
"no licence holder shall not prevent", accepting the meaning of 


the Ontario Court of Appeal in R.v.! Royal Canadian Legion 197am 

3 OR. 552. In Riv: Action Tavern Limited; 26.C1CeG. (2najee ee 

Greco Prov. Ct. J. interpreted (Page? 133) the Vearned) judge 

construing the term as saying, "that the licensee was bound bya 

statute, to make certain, that,.the prohibited acte did not Gecuem 

Judce Greco. wenc. onto say, | 
"How can the licensee accomplish this: In my opinion 
the dilemma with which he is so frequently confronted 
is not Vacking of solution.” Really oy commonsense 
itself dictates “the answer. “[t can bet said. thetiwenac 
licensee would permit or suffer the prohibited conduct 
if he abstained from taking reasonable steps to make 
certain that. it did not, happen, <Speaking posiltivel7, 
the licensee should at all times do all that which an 
ordinary prudent man would do in exercising reasonable 
diligence. in the carrying out of his). particular, type 
of business venture. Of course what is reasonable in 
one type of business or case may fall short of or 
exceed that which may be reasonable in another. 


It has long been recognized in our law that reason- 
ableness is relative and must be proportioned to the 
eiacimisocLancea OLulthne case, Considered. as an entirety". 


Thee tribunal jas of the opinion that the single 
Picvdent Ol the Kind related by the, investigator ‘cannot be the 
basis for a finding that the licensee had not exercised reason- 
oben hECence. tn.compliance with the said Regulation. That 
the investigator gained entry by way of an exit door on an oc- 
@acion does not refléect.on that diligence. The supervision of 
ene, operations on the 15th. .and 16th of July so far as the exits 
were concerned, were reasonably adequate. Indeed, because of 
the cover charge, it was in the interest of the licensee to 
Por rOrmrexi tc. SThe incident was so quick, to occur and so 
fleeting that only a guard at each door at all times would 
fPaAvemprevented Such, an occurrence. There 1s, nothing in: the 
Meotory Of the operations of the establashment that would 
demand or warrant such an arduous requirement. 


Consideration of Section 44 of the Act and of 
Regulation Section 5(4) must start from a consideration of the 
meaning of the words "intoxicated condition" and "drunkenness". 
tae, trabunal has heretofore, discussed these terms, equating 
Ome vorthe other. A dictionary definition of the. word 
Erncoxicated" is, "'aifectéed temporarily with diminished control 
ever the physical and mental, powers”. 


Li Ls common. KnOowLedve (that -there are stages of 
amcoxication; for example, the first stage 


"the drinker becomes excited, talkative, 
perhaps giddy and unsteady on his legs, 
although not incapacitated from performing 
all his duties" Reg. v. McLean (1899) 
SMOKES TOR py DEREK 


ime has also been said; 


“In ordinary parlance, there are degrees 

of intoxication - dead drunk, staggering 

Arun Lunia) Wwearunio. sec.) 

American Automobile Ins. Co. v. Dickson (1942) 

AM into oO Om ialneRh. “7 ou (GA) tattinmed, (L943) 
See tore LOA eer De iveh «tio. LO ie Rs, OS 


It has also been held 


"Whenever a man is under the influence of 
INGOT CsO-as NOt bewenti rely. himselt,. she 
is "intoxicated"; although he can walk 
straight, attend to his business and not 
give any outward and visible signs to the 
casual observer that he is drunk, yet, if 
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he is under the influence of liquor so’ as 

not to.be himself, so as to be excited 

from it and not to possess that clearness 

Of “intellecs and) thatycontrol of shimcelrr 

that he otherwise would have, he is intoxicated." 
General Casualty Insurance Co. v. Lambert 
Insurance Co. of Paris (i930 oS Dou. kh.. LOO 
[t9sO] 22° WoW. 548, 43B 26 he bag 


There is no fixed line before which one is sober 
and after which one is intoxicated. The extremes of course 
present no difficulty. 


"Intoxication is the stupefied condition of 

a person who has imbibed alcoholic liquor in 
sufficient quantity to make him lose totally 
or partially the use of his menval or nervous 
faculties: Tobe 1ntoxicared in yvune seca 
sense, it is not necessary to be dead drunk 
any more than tor bell 1) teenecessar vat Cae 
dying. It as sufficient that an andi vidusiave 
atfected by alcohol, to Ene pome -Of ano one, 
having his normal control nes 7 ,udcmem co amu 
a word, that he no Longer has the use of ale 
his intellectual or physical faculties" 
Nesbiens. ve. Rs sCLO5 1) vOe Canc Cr ae 

per Bienvenue, J., at p. 41. 


This Tribunal has’ held. that a person is intoxicated: 


N.4.when as a result of has consumption 
of, 2ntoxicating ,Liguor, bis pihys toa lator 
mental facultres >) on has wiudement, sare 
appreciably and materially impaired in 
the conduct of the ordinary aftairs or 
acts of (daily, Eatesy 

R.v. (Ormsby [1945] °N eZ. Len. Sloot pemirarr: 
Ue artagoiaw Oo s 


The testimony of employees of the licensee engaged 
in dipect service and supervision, of patrons, and,/of therman- 
agement gives the impression that all associate the condition 
of intoxication and drunkenness as requiring some negative 
characteristics in the behavior of the person being assessed. 
Their yardstick requires some aspect of improper behavior, 
for example making a nuisance’, anvattitide cre or actual 


fighting, rowdyism, extreme boisterousness, and the like —- all] 


related by and large to interference with others or property. 


The Tribunal is of the opinion, that a finding or 
intoxication or drunkenness is not restricted or dependent 
upon a finding that such or similar aspects existed. 


| 
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Those behavioral acts could be aspects of drunkenness, and 
indeed, would likely be aspects of riotous, quarrelsome, 
violent, or disorderly conduct. There can be drunkenness 
without them. 


However, where it is a question of one person 
Pesessing anochen’s state, we are of the opinion that the 
state must be manifested in some way, for 


Uc emayape prudent cCoOnmcontine the application 
of the word ‘intoxicated' to cases where 
recognizable symptoms of it are observable." 
Earnshaw v. Dominion of Canada General 
Imsurances co. 4 1043:|70,R 9385 (CVA.)" per 
ROpernt con, C.0.0.at ps. 590 


iae Tribunal tinds that the description in total 
Pyelivesti Calor Henderson, of 2 patrons’ on the night of July 15 
and of 6 patrons on the night of July 16th was of persons 
exhibiting drunkenness. 


he trrbunal whas, based) the £Lindings of the 
peoolying of liguor to intoxicated persons on inferential and 


Serocumnstantwal, evidence. A, lounge i2s,a facility for the pur- 
poser o: Supplying Liquor. Persons generally resort to a 
Mounce to be supplied with liquor. Where there is an appear- 


ance of the supplying of liquor having taken place or a con- 
Sequence of liquor having been supplied is evident, it can 
Reasonably be inferred that this was in fact done. 


However ys thew ripunae wi lle ove athe holdervot the 
Pe moe wtne OeCneidt .O1 doubt since there 1S no, indication .vof 
Pee motale Of any Of the persons prior to or at,.the time of 
being supplied with the liguor in their possession when 
observed. 


BURL SCGIiiACuLlt LO SccounL FOr gtie snc dents, jin 
Lounge.3 having taken place. Perhaps it was because the super- 
Vision was concentrated in Lounges 1 and 2 where the entertain- 
ment and a lot of activity was taking place, e.g. there were 
Sewaitresses in Lounges 1 and 2, and only one in Lounge 3. 
tie doorman 'supervisor' appeared to give it less attention. 


Mr. Grannum on behalf or the (Board argued that a 
Preach of Regulation Section 5(11) should follow from a finding 
Of other breaches, for example, bolstered by some other aspects 
of the operation which, though not in themselves contraventions, 
madicated incapability of management, i.e. that there was a 
ermnilative effect. 


theaivaibunalpholas thatisuch argument as’ not-<ap— 
plicable in this case. 


ie 


Mr. Sopha's position on behalf of the licensee in, 
this regard was that it had been demonstrated that the opera- 
tions were in fact in the hands of persons) having) the charac] 
beristices set out in Section 5S(1l). | fe is notewor Chyit har 
apart from evidence related to the incidents described, there 
had not been a specific assessment of the operations Of sche 
licensee in the light of the requirements of the section. That 
is not to say that Such assessment 1e)4 prerequisite to a 
finding under Section 5(11). 


However, the evidence of the local inspector of the 
Board having made inspections for a number of years may have 
been helpful in his advancing an opinion based on his surveil- 
lance over a period of time. That opinion was not made 
available to the Board or Tribunal. As stated earlier, the 
sole witness testifying in support of the allegations was nov 
im al position to offer ansassessment. 


The Tribunal is impressed by the experience and 
attitude of the management and staff ot the Licensec 7) site 
Tribunal finds that there was no contravention of Regulations 
Section 5(11) namely, that the premises "be under the manage— 
ment and supervision of a person who has experience in the food 
and beverage industry such that he is capable of managing an 
orderly and efficient operation." 


The Tribunal’ finds that P<. & S., Hovels Lim ledsners 
mitted drunkenness to take place in licensed premises, and 
accordingly is in breach of the condition of the licence as set 
out in Ontario Regulation 1008/75 Section 5(4). 


The prohibitions under the Liquor Licence Act 
relate to serious matters. “Those  whovare licensed sro sern 
liquor have a heavy responsibility with respect thereto. 


Mr. Sopha stressed the fact that the operations of 
the licence holder had not been subject to discipline 
theretofore. This is so. However, the standard set by the Leg- 
islature and Lieutenant Governor in Council requires nothing 
less than what had been the history of the operation. The Trib- 
unal has: given consideration to the record of the Licensee as 
presented to it. 


The Liquor Licence Appeal Tribunal hereby alters 
the decision of the Liquor Licence Board by changing the Order 
dated 25 October, 1977 of Suspension of the Lounge Licence 
herein to an attachment of a term and condition to the said 
licence that Room 3 northwest section ‘herein’ referred To as 
Lounge 3 be closed for the sale, service, and consumption of 
liquor for a period of six consecutive business days, to be see 
by the Liquor Licence Board, and the Tribunal hereby’ so orders@ 


| 
| 
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DAKE STDE, HOTEL, St. Catharines 


Lounge Licence 

issued to 

Arthur James Smith 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: K. G. PEDWELL representing the Licensee 
S. A. GRANNUM representing the Liquor Licence Board 


DECISION: 20 -Mebruarycr £973 


Steve Werchohlad and Arthur James Smith became 
licensees (#011076) of the premises classified as a hotel, in 
patiemerscnip, sunder the name and style of -—Lakeside Hotel, 16 
P@cmetneects ot. Catharines; 4,onlor sabout the 29th day of July, 
LOG 3 


There is jissued jin respectvof the hotel —-a. dining 
lounge licence, a lounge licence, and a Public House licence 


The “facilities were (refurbished at taicost of 
$100,000 to include a modern kitchen, formal dining room, new 
Tounge and bar with entertainment and dance facilities, as well 
as new washrooms located on the same floor as the dining and 
Pounge area. The premises appear to be adquately equipped to 
Serve a broad range of, food. 


Under the partnership agreement ias explained ‘by 
Arthur Smith, Steve Werchohlad was to be active manager full 
time, and Arthur Smith would assist him. 


On theel4th;of ‘September, «L977; the Liquor Licence 
Board issued a proposal to attach to the liquor licences 
(dining lounge and lounge) of the Lakeside Hotel a term and 
condition that no spirits, beer and wine be sold or served in 
the licensed premises on Sunday for the following reasons: 


"7s The Licence holders have carried on 
achinmitnressthatyparevcontrary to the tregul— 
ations and in particular, Section 6 sub- 
section (2) of the regulations under the 
Pigquortig.cencewAat yo 75". 


Following the hearing requested by Arthur Smith on 
enue 18th of October, 1977 (the partnership \being in the process 
of being dissolved) the Board found that 
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"the licence holder has carried on activities that 
are contrary to Section 6(2)" 


and the Board ordered that 


"the 'lounge' licence granted to Arthur James Smith (Sic) 
in respect of the Lakeside Hotel, be SUSPENDED for four 
Sundays, more particularly, Sunday, November GLE elo Gries 
20th, and ath morn: 


Section 6(2) of the said Regulation states as 


(a) “liquor shall only be’ setved) to-a person havingse 


TIGL iolailen melelenpicen the A ieailolle 


Mr. Roy Henderson, a supervisor of investigations, 
testified that on the 5th day of June, 1977 he entered the 
lounge at about 1:30 p.m. and Sat at the bar.) Aether time 
there were eight patrons sitting at the bar drinking and eating 
chips and hamburger sandwiches. Mr. Henderson asked for a beer 
and was served with no mention of food. There were no menus 
at the bar. After fifteen minutes Mr. Henderson left. 


When asked to define a meal, Mr. Henderson was of 
the opinion, that it had to; ber something hot = a1 ul couree 
meal". 


Arthur Smith was on the premises but no communi- 
cation was had with him at’ this? time. 


A letter dated 15th of June addressed to Messrs Werchohlad and 
Smith, Lakeside Hotel, was sent by R. W. Cooper, Executive 
Director of the Liquor Licence Board © The letter stated in 
part as follows: 


"oa recent inspection of your establishment has disclosed 
that liquor is being sold on Sundays “to‘%persons Not 
having a meal while seated at a table. 


This practice must cease immediately, since it is) in 
contravention of the Regulations". 


Section 6(2) of the Regulations was recited in full, and the 
letter continued: 


"Tt should be noted that this communication should 

be regarded as an official "warning" and any further 
contravention of this section of the Regulations 

will result in a hearing before the Board and penalties 
which could include a suspension and/or terms and 
conditions being applied so “jour alrcence. 


We ask for your co-operation in this most serious 
mavocer™, 


LS 


Walter J. Malkiewich, an inspector of the Liquor 
hrcencesBoard for 5 years, the? last’ 3 inuSt. Catharines, 
testified that he attended the premises on the 16th of June, 
1977 to discuss Mr. Henderson's inspection of June 5th with 
Steve Werchohlad. Mr. Werhohlad was informed to conform with 
the Sunday regulation requirements. 


Mr. Malkiewich who had visited the premises from 
May wel Ov OmeOyJUNneyEAO7i7, testitied alsovas follows: 


On Sunday, April 24th, he had visited the lounge 
and there was no evidence of food. There was no one in the 
Pinan loungesssOn ther25th oroAprid. he spokes to Steve 
Werchohlad about the matter as a first warning. 


He had discussed the Sunday regulation with 
Mr. Werchohlad. Mr. Malkiewich stated that at that time a lot 
O@epeople had different interpretations of the new regulations 


Pichecererence toOssunday sales: Hrs understanding at that 
time was that a meal was anything consumable on a menu and 
maateessitecally food:sales' had tovtexceed Liquor sales. ‘He 


stated there was some question whether each person had to eat 
or whether the important thing was that in the total for the 
wens ene dol tar sales of food and Liquor’ should ‘balance. 


He then had inquired of the Chairman and understood 
eromeham that “meal" meant “a full course’ meal". In the Jatter 
part of May he so advised Mr. Werchohlad, and that everybody 
had to eat. 


On June 26th about 4:15 p.m. Mr.Malkiewich visited 
mnie premises. In the lounge there were about 45 ‘customers. 
There was no evidence of anybody eating at that particular 
moment, nor of food, and there were no plates on the tables. 
Everybody was drinking. Mr. Malkiewich did not order either 
drink or food. The proprietors were not on the premises. 


On the 28th of June Mr. Malkiewich visited the 
premises in the company of Inspector Popovich who was taking 
over inspection, and spoke about the matter to Mr. Werchohlad, 
who said the practice would cease. 


Amotherrletternsdated July Sth, 1977 was addressed 
ZO. Messrs Werchohlad and Smith by°-R. W. Cooper in the exact 
merms oO! the Wetter of sJune, LSth. 


On Sunday, August 7th, 1977’, Inspector Popovich 
Visited the premises. His report states: 


" the lounge area was’ occupied by 29 people, no evidence 
of proper meals, just French fries and beef on a bun. 
No jone: wasian) the rdanine wlounge’s.. 222. Infraction of Sunday 
regulations explained to Messrs Werchohlad and Smith, 
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Licensees. I advised the practice must cease. Mr. Smith 
said he would comply with the regulations." 


On; Sunday, > January Sth; L978 | inspector Kent Brooke 
visited: they premises ats 1:i5.p smibandwentereds the lounge a. 
sat at a table where there were place mats and a tent menu. 
On ordering a bottle of beer he was advised that “he would 
have to have-some*food," When he told! the twattress he wasn 5: 
too hungry, she replied thatihevcould now have the peer unter. 
he had food. He ordered a grilled cheese sandwich for 80¢. 
After the order was placed the beer arrived, and then the sand= 
wich. He ate half the sandwich and kept ordering beer and 
consumed 44 bottles by SO 7p ims whenthe tertas” Waerevwere: i? 
patrons present eating sandwiches and hamburgers:\./'\He noted 
that, 5 persons Left and. 5 persons entered during thro penioc. 
There were a bar man and 2 waitresses present. He did not 
enter the dining lounge. 


Mr. Brooks did not think a. grilled cheése sandwich 


was a meal in the particular case. He said if he were or- 
dering a "meal" he'd order a hot meal’ to’ include more than tone 
entree - some type of meat, potatoes, vegetables, bread and 
IOUitetecoters 


After; the vestablishment was in a ullvoperarion, 
Steve Werchohlad began to assume an attitude of excluding 
Arthur Smith from a visible and responsible role in the manage- 
ment of the affairs of)the hotel. This waswnot acceptables ee 
Mr. Smith, and a strained and difficult situation arose between 
them. 


Arthur Smith then initiated conversations that the 
partnership be dissolved, and that one party purchase the in= 
terest of the other. Negotiations during July and August cul= 
minated in a showdown on the llth of September, after which 
Arthur Smith assumed the role of manager of the hotel. The 
partnership thereupon came lo an end. He (cook Over one Une 
Tuesday following the lith of ‘September with the ultimate 
transfer of pthe licence =solely ator himse lt somethietoth of soy 
ember, 1977. 


Arthur Smith said that he became aware of a com- 
plaint respecting a June Sunday operation inadvertently when he 
saw the letter of R. Cooper a week or so later. When he spoke 
to his partner, Werchohlad, he was advised that there was no 
problem and that it was straightened out. He saw only one 
better. 


Mr. Smith evinced at’ the Tribunal hearing a pride 
in his ability to, operate a successfuland popular dinine face 
ility, and particularly to cater to the needs of St. Catharines 
residents on Sunday, and a determination to comply with the 
regulations relating to Sunday food service. 


ais’ 


The rules relating to the service of food and 
fiom 1 nvOntario, have, been varied in their development. 


The history of the regulations in this regard show 
that the Lieutenant Governor in Council is no longer defining 
a meal, whether in saying what it is not, or in saying what it 
as, 


Opinions expressed both on behalf of the Liquor 
Licence Board and on behalf of the licensee and views as to the 
evidence placed before the Tribunal indicate that there is no 
clear understanding, and a wide disparity as to what consti-. 
tutes a "meal'"’ within the meaning of Regulation Section 62. 


MD OLetdonary, definition, of ~'meadi) 1s; 
(1) one of the regular occasions during the 
day when food is taken, as breakfast, 
Lunch,..or (supper. 
(2) the food served or eaten at such occasions. 
Mace .Ooregoing, definition of |"'meal" is very broad; indeed, it 
appears to be all-encompassing. 


It. as likely that: if a, large number of individuals 
were to be asked what they had as a meal at lunch on the day 
before, the answer would be likely as disparate in items, 
Meant iitye. ands the like, as the number. | North American dietary 
Mmabits as exemplified by resort to fast food facilities is 
madaircative that an attempt. to have’ a specific definition of a 
meal in specifics in contemporary times,is most difficult. 


the, Tiribiunal sc of she. opinion. that a reading, of 
Pamious, sections of, the regulations, regarding the service of 
food, which term is a comprehensive word for consumables, and 
ene history of the regulations respecting food and "meal" leads 
Poethe requirement that the phrase "having a meal!’ must be 
Siven special interpretation in total and that an understand- 
ing of what was intended is not dependent upon a definition of 
ene single word, "'meal"'. 


The Tribunal interprets that phrase to mean that 
only when a person is in the course of "having a meal" 
(regardless of what the 'meal" consists of) is it permissible 
Zor the licensee to serve liquor to such person. 


The Tribunal interprets the regulation to require 
Boat in the service of liquor to a person having a meal, the 
diquor must be an ancillary to the meal. Further, the Tribunal 
holds that where a patron is persuaded or required to eat in 
perder to have service of liquor that is not compliance with 
the regulation, and service of liquor under such circumstances 
Bs not the act of serving liquor "to a person having a meal." 


The Tribunal finds that with respect to the 
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operation of the establishment on Sunday, June Sth and Sunday, 
June 26th there were clear breaches of Regulation 6(2). On the 
former date Investigavor Henderson wasrserved) beer, clearly noe 
having a meal for he had had no food of any kind, and there 
were 2 (patrons "sitting “abl tie bar when no se0dtat, Hand. om 
the latter date there were about 45 patrons drinking, clearly 
not having a meal for there was no evidence of food! and there 
were no plates on the tables. 


The Tribunal finds the evidence as placed before it 
relating to thetparticular ‘service Of food tmade, one sunuay 
August 7th, does not warrant: a finding ‘ef a breachy/of Section 
6 (2) s*onethat date. 


The Tribunal finds that ythermservice or tagquorlonm 
Sunday, September JIlth after va) requirement. that food ber had, 
was, under the circumstances, a breach of Section 6(2). 


The service on Sunday, October 16th on the eve of 
the Board hearing, indicates a clearer demonstration of com- 
pliance with the said section. The Tribunal noted with inter- 
est’ the sérvice of 2 steak dinners im the dining lounge song aes 
date, being the first service am the dining, ounce on cic 
Sundays being constdered? Given 4n fevidence. 


The’ Trabunal finds that. the service of Liquor on 
sunday; January "8th; Lo? Sto eken Brooks to, ber 1m breach. On 
Sec taon! (C2). “the "Serva Ce fom bo tulliesio fs abe eicnt Onto tallods 
four, does’ note cons tictute Compiliancer wi tiieliesrequurencnt 
"liguor shall ‘only ‘be served Vo “a person, having a meal “eae soc 
bottles of beer cannot be considered ancillary corsa meal com 
sisting of one grilled ‘cheese ‘sandwich. “This is highlighted 
by the fact’ ‘that’ one ‘halt ‘of the Sandwich had not been -eaven 
when the 4th bottle was served. The waitress was now acting 
on behalf of the licensee, Arthur Smith, and he bears the 
responsibility “theretor., (The licensee veomsequently ts. 20 
breach of a condition of the licence. 


On behalf of Mr. Smith £t ws presented that. becagas 
of the unusual and difficult relations which existed as to the 
partnership, he ought not to be penalized for breaches which 
occurred prior to his assuming responsible management on or 
about “the Tech or seep eemberse Loy. 


In the light of the circumstances portrayed by the 
evidence ‘before it, the Tribunal’ is) ‘sympathetic to thie rep— 
resentation. ‘The Tribunal is mindful that the Liquor Lvcence 
Act is basically regulatory and since Mr. Werchohlad who took 
unto himself the management of the premises is no longer a 
licensee, he as the person assuming responsibility for the op- 
erations that led to breaches is no longer within the regu- 
latory process. However, Arthur Smith must bear fully ;the 
responsibility for’ the operation after that date. 
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The Tribunal accepts as genuine his statement as 
licensee with respect to his determination to operate an 
establishment of high standard and in accordance with the 
regulations. 


The Liquor Licence Appeal Tribunal will alter the 
decision of the Liquor Licence Board by changing the order 
Maced tine Sth day of October, 1977, to an order) that the 
lounge licence issued to Arthur-Smith be suspended for one 
Sunday to be designated by the Liquor Licence Board, and the 
Tribunal so orders and so directs the Liquor Licence Board. 


av 


WHEAT SHEAVES TAVERN, St. Thomas 


Lounce Ticence 

issued to 

S37 74) Ontar.o limited 
APPEAL FROM SUSPENSION* 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
ENC Kee SUM amc! 
BARBARA J. SHAND, MEMBERS 


COUNSEL: D. oR, NASH representing tne Lacensec 
S. A. GRANNUM representing the Liquor Licence Board 


DECISION: PeuMarein,., 9 7S 


331774 Ontario Limited, Licensee (#012158) and 
appellant herein carries on business under the name and style 
of Wheat Sheaves Tavern, and operates under that name premises 
classified as a tavern located at 40 Station Street, St. Thomas, 


When the licence holder acquired the establishment 
in May, 1976 it was classified “asa public house and pupire 
house licences were issued in respect thereof. 


Upon application, there was, 1ssued tm July. O77 cee 
331774 Ontario Limited in the stead of the public house li- 
cences, a lounge licence (Serial #8442) in respect of 3 rooms 
on the main (ground) floor located as follows: 


J Main Mloerss snore Centremececel on 
(referred to herein as Lounge 1) 


2a  WwWiealin jIPiloorres southeast section 
(referred to herein as Lounge 2) 


B45 Wialigy IP il@cie< northwest section 
(referred to herein as Lounge 3) 


with icapacities of 439), 23, and 3S respect ivelyitor accor 
designated capacity of 100. Lounge 2 has @ pool table and pin— 
ball machines which reduce the designated capacity thereof by 
9 to 14, making the effective designated total lounge capacity 
91. A bar more than 10 feet wide at the south end between 
Lounges 1 and 3 serves all three lounges. There are 3 stools 
at the bar. There ts a’ space / feet deep before the bar, 
creating a space and passageway between Lounges 3 and 1. The 
lower end (one-third) of Lounge 1 is open to Lounge 2. There 
are entrances to all three Lounges from the outside.) Aire. 
if not complete view may be had of the 3 rooms from the bar 
area. 


eu 


Except Poryche psuspensaon of the. licence, by the 
Diguor Licence Board)on the 24th, of November, 1977 which is the 
subject matter of this appeal, the Board has never suspended or 
revoked licences issued to the licensee, nor has the Board at 
any time disciplined the licensee or the management. 


Onithet2ilet or October, OC theLiguor, Licence 
Board issued a proposal to SUSPEND for a period of ten(10)days 
Pnemounce licence 1ssued to the licence holder for the fol- 
lowing reasons: 


Utne. ticence holders has carried. oniactivities) that are 

eontrarya che reculativonssvunderwthe Act, .particulars of, 

which are as follows: 
a) On Saturday, September 24th, 1977 around 
midnight and Saturday, October 8th, 1977 around 
midnight, the officers and employees of the 
licence holder failed to ensure that the premises 
was not overcrowded, pursuant to Section 5, 
subsection (12) of the Regulations. 


b) On Saturday, October 8th, shortly after 
midnight, there were two patrons seated at 
the bar in an apparently intoxicated condition. 


ec) At 1:40 a.m. of the following day, patrons 
were consuming liquor on the premises and the 
licence holder had failed to remove all evi- 
dence of the service. and consumption of laquor 
as required by Section 6) subsection (20) of 
the Regulations. " 


Sucewera Nearing 1requescteaqvon behalt of the. licence 
holder the Board, on the 24th of November, 1977 found that the 
licence holder 


Baeecatried Of vacltivities that are contrary, to: the Reg= 
Weetions and, ian ‘particular, Section 5 Subsection (12) 
and Section 6 Subsection (20) and (21) of Regulation 
1008/75 under the Liquor Licence Act, 


and ordered 


that the 'Lounge' Licence granted to 331774 (Ontario) 
Limited in respect of the Wheat Sheaves Tavern, be 
ESUSPENDED'* for the period commencing at the opening 

hour, Monday, December 12th, 1977 and to continue in 
ernece until! the elosing houresaturday, December 17), 1977. 


Relevant sections of Regulation 1008/75 under the 
Buthority of the’ Liquor’ Licence Act 1975 are as follows: 


Sect aon 


(4) No holder of a licence shall permit any gambling 
that 2s contrary to the criminal code (Canada), 


Be 


drunkenness, or any riotous, quarrelsome, violent or 
disorderly conduct ‘to take placewin the ireensed 
premises. 


(12) Every i\holdervot ‘a’ licence’ shall “ensure that no 
more persons than the stated capacity of the licensed 
premises as set out in the licence shall be present 
in the licensed premises at any one time. 


SECT ON 

(1) “Except for Christmas Day and (Good Friday ja 7duo0T 
of ‘thee type authorized by ali tcencermay "ony Ve oor 
and served in the premises for which the licence is 
issued between the hours of 12 noon and 1 a.m. of the 
following day on Monday to Saturday. 


(20) All evidence of the service and consumption of 
liquor shall be removed within one, half-hour arter 
the sale and service of liquor ceases in a licensed 
premises. 


(21) Every premises for which a public house licence 
or lounge: [icence is, 1ssued shalt, beyocleared within 
one, half hour aiver the Ssalevandsscervice Ob MirQuok 
Ceasece 


Mr. John Wright, an inspector! of, the Eiquor Licence 
Board for some fifteen*yearns) all.in’ che Stel homas area, 
testified as to ayvisit tothe establishment on theynignr sos 
Saturday, September 24thj"1977;, entering ‘the premises at cabour 
12:35 a.m. on the 25th of “September. From the) street he 
entered, Lounge 3 which hevestimated wasuiulled CLomeapaci ty. 
Another inspector was to testify that even with 47 persons jag 
Lounge 3, (i.e. 9 more than’stated capacaty) it did) not gig 
the appearance of .congéestione  #Withins Ghesbouncve, .inepectan 
Wright, moved to the side of and then behind the) bar, (-the are. 
about which was very crowded. His description was that the 
rooms were "jammed well over the allotted capacity". sAiterea 
stay of six minutes he proceeded to the police station and, 
accompanied by police officers, returned to the premises at 
12:56 a.m. moving to the bar) area. 


He estimated that in total some 200 persons were 
on the premises. He did not make a count. In the table areas 
the congestion was not great though all tables had patrons 
seated at them and persons were standing throughout the 3 
rooms. At and about 'the bar and in the games area there was a 
great deal of crowding and congestion. Patrons sought service | 
at the bar before it was cut off. There were only 2 bartenders} 
with no waiters apparent. The chief officer of the licence | 
hoider, Eric Wheat, was not on the premises. 


Mr. Nash on behalf of the licence holder was’ to 
place “emphasis on whe tact that no, exact Jcotnt. was cake. 
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Thouch such a count would be helpful, it is not a necessity. 
This is particularly so when there is on the evidence such a 
disparity between what is a designated capacity and what is 
viewed. The estimate of the inspector, experienced and fam- 
iliar with the premises, of 200 persons present in an estab- 
lishment where the designated total capacity is 91, provides 
clear evidence that more persons than the stated capacity were 
present on this occasion in the premises, and the Tribunal so 
finds. 


Onareiday, ceprember 30th, John Wrvght, in the 
Company of Ross Campbell, a. supervisor of inspectors for 6 
years with the Liquor Licence Board, attended with Eric Wheat 
wovarscuss with him the g@neident and matter of overcrowding. 


Mr. Roy Henderson, an investigator with the Liquor 
Licence Board whose duty it is to make random spot calls upon 
licensed premises and report to the Board, testified as toa 
visit made to Wheat Sheaves Tavern on the 8th of October, 
977." He attended at 3 p.m., was seated in Lounge 1 where 
there were six patrons, and left at 3:45 p.m., noting no in- 
mero rome wathie an tended “at GY5O p.m, entered Lounge 3S “where 
there were some 14 patrons, and left at 9 p.m. noting no 
infractions. 


He returned at 12:20 a.m. (now October 9th) and 
Pook una position at “the west side’ of the bar in’ Lounge 3. 
He counted 47 patrons therein, a definite excess of 9 over the 
peavea capacity of 38. - Lounges 1 'and 2 were, in his opinion, 
filled to designated capacity - all seats being occupied, with 
a further 30 persons standing at and around the bar area. 
Pumechtno the torm descriptive of the premises, “he’ estimated 
that the stated capacity was exceeded by 35-40 persons. There 
eoraccoraingly before’ the Tribunal, clear evidence that more 
persons than the stated capacity were present on this occasion 
fi the premises, and the Tribunal so finds. 


Mr. Henderson noted several patrons who, in his 
opinion, were drunk. During a passage of time of 15 to 20 min- 
utes, he noted 2 male persons seated at the bar who had been 
served drinks of rye whiskey and coke just before the "last 
Sal prior to 1 o'clock, They thereupon exhibited, actions 
upon which he based a conclusion that they were drunk, namely, 
they hugged one another, were incoherent, and shouted obscen- 
ities. Inspector Henderson noted that despite the real ef- 
forts of 3 male employees (one who had been at the bar, one 
who had served at tables in all 3 lounges, and one who had as- 
Sisted the latter) there was difficulty in clearing the prem- 
ises by 1:30 a.m. Inspector Henderson left at 1:40 a.m. at 
mich time he noted beer and other drinks still on tables. At 
leaving he noted some 6 persons whom he took to be patrons 
sitting at a table having a drink. 
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Eric Wheat, an officer and shareholder of the lic- 
ence holder, testified that on October 9thiat, Lebo 7 acme eile 
came to the premises and noted some 20 to 25 persons, in was 
room and that everything was going quite Normally we ewe mes 
pressed the view that at 1:25 a.m. there was no one in the 
premises. His explanation for the scene of persons drinking 
after 1:30 a.m. was that it was himself and his statf having 
a relaxing drink together at the ending of the day's work, 
i.e. enjoying, in the language of the vocation, “quitters a= 
a practice which ceased when the local inspector reviewed the 
matter with him. 


Mr. Wheat testified that it was the practice in the 
operation that "last call" was at 12:45 p.m. and the bar was 
closed at 1:00 a.m. After the complaints of, overcrowding, Tate 
in October he employed a man to control the number Mae rigl et= 
premises. 


The Tribunal finds in respect of the nights of 
September 24th and October 8th that the licence holder did not 
ensure that no more persons than the stated capacity were pre- 
sent in the licensed premises at any one time. The term and 
condition of the licence as expressed in Regulation 1008/75 
Section 5(12) which provides that the holder of the licence 
"shall ensure" no more persons than the stated capacity to be 
present means that the licence holder shall make certain such 
a situation shall not arise, which in turn, requires measures 
to be taken - which was not the case either on the nights of 
September 24th to 25th and October 8th to Sth... A.measur és 
the hiring of a doorman to look after this requirement - was 
taken subsequently. 


The Tribunal finds. that -thesdescription of tne 
patrons at the bar on the night of October 8th to 9th was that 
of drunkenness and that it was permitted by the licence holder. 
The description of the actions of the 2 young men were more 
than that of youthful exuberances. Accordingly, there was a 
breach of the condition set out in Regulation 1008/75, 

Section 5(4). 


The Tribunal finds that the glasses of beer were on 
tables at 1:40 a.m. on October 9th, i.e. ten minutes subse. 
quent to the half hour following the cessation of the sale and 
service of liquor at 1:00 a.m. as required by Regulation 6(1). 
Accordingly, the licence holder was in breach of the Regulation 
Section 6(20). It is evident that the procedures followed and 
the number of staff present on this occasion were not such as 
to enable them to cope with the requirements set out in the 
Regulations. 


Under the circumstances outlined by Mr. Eric Wheat, 
the Tribunal makes no finding with respect to the persons in 
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the premises at 1:40 a.m. on October 9th. 


The Liquor Licence Appeal Tribunal hereby confirms 
the decision and the Order of Suspension of the Liquor Licence 
Board of the 24th of November, 1977, and hereby directs the 
Board to set the exact period of suspension. * 


*NOTE: The above decision was appealed to the Supreme Court 
OofsOntario: (Divistonal, Court). 
The appeal was dismissed. 
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MARINER'S AND SAILOR'S PUB TAVERN, Toronto 


Dining Lounge (bicence , lounges bucence (sand 
Patao.bicences 

issued to 

Stoodleigh Mariner Limited 

APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JACK. ©.) 3M, and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: H. J. MURPHY, “O0C.. representing the lscencee 
S. A. GRANNUM representing the Liquor Licence 
Board 
DECISION: 11 May, 1978 


Stoodleigh Mariner Limited is the licensee (090817) 
of the establishment classified as a tavern Known as Mariner's 
and Sailor's Pub Tavern at Ontario Place, 955 Lakeshore Blvd. 
West, Toronto. 


The-licences 1ssued to the waicensee are in respec. 
of the following 2 mainwareas of operation with a Capacity sod 
some 400 persons: 


MARINER'S (restaurant) - (dining lounge licence 
#2763) in respect of 2 rooms located 

1. Main Floor, south-west section (Mariner's) 
2. Mezzanine, east centre section (Mariner's) 


In respect of dining lounge - (patio licence 
#16336) 
Main floor, outdoor area, centre section 


SATLORES#PUB - (lounge licence #7418) 
in respect. of room Located 
Main floor, south-west section 


In respect of lounge - (patio licence #18964) 
l.main floor, outdoor area, south-east centre section 
2.main floor, outdoor area, south-east section. 


The licensee also operates an unlicensed snack bar known as the 
Galley located on the outside of the main premises. 
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The establishment has been in operation since 1971 
—- the inception of Ontario Place. In accordance with an agree- 
ment with Ontario Place Corporation, the concession may be op- 
erational by the 7th of May and shall be Operational by the 
Saturday prior to Victoria Day (May 20th in 1978).and.is.to 
cease operation on the lst Tuesday following Thanksgiving Day 
(October 10th in 1978). The designated minimum period in 1978 
is 143 continuous days. 


Terms and conditions of the licences are set out 
in Ontario Regulation 1008/75 including the following relevant 
provision: Section 5(4) No holder of a licence shall permit 
any gambling that is contrary to the Criminal Code (Canada), 
drunkenness or any riotous, quarrelsome, violent, or disorder- 
ivwmeconducwato, take place inthe licensed premises. 


On ther29un of September, (197) the jLiquora~Licence 
Board issued’ a proposal to SUSPEND for a period of ten (10) 
Saycrene Dining Lounge, Lounge, and Patio licences: for the 
following reasons: 
POmmote about June Lith elo 775) July Zend, Lovi7; and August 
Dine 2. ac ReMpLOvecssoupther licence! heldery:did (perme drunk— 
enness and disorderly conduct to take place on the licensed 
premises. On each of the above dates patrons on the prem- 
ises were in an intoxicated condition as a result of the ex- 
Cessive consumption of Jdiquor, andjon June Lith; July 22nd. 
and August 9th, 1977 fighting ensued in the premises. The 
ibucence holder istin breach of-.aterm and, condition of its 
licence and in particular Section 5 subsection (4) of Reg- 
tiiata one! OO8/ 75) underuthe, Uvquore Licence Act, 19:75.."' 


Atcter a hearing November 29tn, 1977 the Liquor 
licence Board found 
Mchat the Licence holder has“carried on activities that are 
in breach ‘of a term and condition of the licence and in par- 
ticular, Section 5 subsection (4) of Regulation 1008/75 
incner= the Liquor Licence’ Act, 1975." 
and ordered 
bonacecive “Daning Lounge’. “Lounge”, and! Patio'Licences 
Uranved to Stoodleioh Mariner “Limited in respect of “the Mar- 
agner'’s & Sailor's Pub Tavern, be ''SUSPENDED" for the period 
Commencing On, TURSDAY. “JUNE, 61H), 1978 and to continue in 
Saprete tintin “tne Closing hour on SATURDAY, JUNE LOTH, 1978." 


The Mariner's (Restaurant) and Sailor's Pub were 
originally fitted into one of the unique structures (modules) 
created for Ontario Place. Substantial leasehold improvements 
were made by the licensee at the beginning. As. the popularity 
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of Sarlor's Pub grew, structural changes were made by thes lic— 
ensee of its own volition in order to facilitate management 
and. Gontrol in entry and. surveiliance’ of parcrons., Ine eubewaic 
extended into the patio area of the dining lounge; the pub's 
largest ‘dimension is about 60 feet.” The capacity of tire Pub 
is 240 persons. 


The partitions, floor to ceiling internal and ex-— 
ternal, are in the main of glass. Each main operation has a 
separate outside maim entrance. The entrances are come dic— 
tance apart wand haverdifierent approaches. “here 2s ano 
physical onternal link between™the two operattons excepua 
passageway leading to common washrooms. A door at each end of 
the passageway gives access to the distinct areas of operation. 
Lt as physically possible to proceed this way from one area vo 
the other, butin actuality, thisvdoes not occur, Though 
adjacent to each other the 2 areas ‘can be; Viewed was) separace 
operations. 


The concept in the Mariner (Restaurant) makes ex- 
tensive use of the view onto Lake Ontario and blends a marine 
atmosphere into the modern shape and form of the interior. 
There is full table service. The adjoining patio where snacks 
are served reflects the design and decor of the restaurant. 


The decor and theme fof yoatlor vs Pubes lalcomau— 
tical, ‘carpeted, panelled, with wooden captain's and mave "> 
chairs, square and round tables, and benches around the perim- 
eter. The environment is causal, costumed bar girls emphasize 
the pub atmosphere. Its patio reflects the design and decor 
of the pub.” There Ws Pull bartservice featuring drale poecer 
and beer in bottles, including quarts. 


The clientele in each of ~heye areas iS qurcerat.— 
ferent., The Mariner's Restaurant. attracts a) cl irentelLeswhien 
is of the business, senior jc1tizen, typew Sine cai or ss. Pup 
attracts a youthful exhuberant clientele. There is a marked 
difference in the ambience of the 2 operations. The atmosphere 
of the Restaurant 1s, peaceful., with dicght, backarounds mucdwe. 
The atmosphere ofthe Sallon’s Pub sis, one.on hich wspiniieewend 
extreme informality. 


Each operation has responded to satisfying the 
varying tastes of ‘the spectrum’ of persons attracted by 
Ontario Place's well-known image as a place of relaxation, fun, 
and entertainment. 


Of 8 establishments at Ontario Place, Sailor's Pub 
is one of the most attractive to the younger set, ize. ages 
PS to 25. Whe measure of success of Sailor’ = Pub sin sopesti ae 
to and meeting the desires of a segment of the public is at- 
tested tor by the presence from time; to stime op younv per one 
standing in line for up) to, 2 hours: toveain admittance. — The 
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lineups occur generally on weekends when a Rock & Roll concert 
has taken place at the Forum when the music and atomosphere are 
especially attractive. 


The employees, apart from management, are in the 
main seasonal and consist of 95% university students whose em- 
proyment as actively encouraged by Ontario Place officials. 
Some 140 employees were selected out of 8 applicants for each 
job, with a re-hiring of those whose previous performance had 
been satisfactory. 


ihevservace votrbecrein the Savlor'.s {Pub ‘is “civen 
by 60 waitresses working in shifts. Some 6*young men of the 
‘football type' are assigned to control duty at the entrance 
end throughout the pub... 


SLatimwereminstructued sin themmntdutiesiie They were 
mond sthere was ‘to be no service to intoxicated persons, ‘and if 
a situation arose, the supervisor was to be advised. It was 


the role of the 'football types' to deal with those deemed in 
the 'not-to-be-served-any-more' category by virtue of being 

too boisterous. In practice most patrons so deemed left volun- 
feoarily sin some’ instances, action had’ to be taken to bring this 
about. 


The Sailor's Pub in the aspects of those who serve 
and those who are served, is a place of very young adults. 


Stoodleigh Mariner Limited is a contemporary 
mente le yor artood service operation: that ‘goes’ back’ 75 years ‘and 
which is now well into the second generation of management. 

The Ontario Place operation is a recent aspect of a significant 
record of related operation of various food facilities: of 
pestaucants) in downtown Toronto, major ‘in plant" cafeterias, 
C.N.E. concessions through 50 years (including the first li- 
censed establishment some 14 years ago), and special occasion 


functions at international and trade fairs. The Mariner 
(Restaurant) is in keeping with the traditional operation of 
mie otoodieigh. ‘group’. +. The®Sailor's: Pub is significantly dif- 


ferent and novel in its total operation. 


The history of the above operations can be des- 
cribed as being impeccable, and the name Stoodleigh has been 
synonymous with quality and service of the highest kind. 


There was no occasion of complaint or discipline of 
maose associated with the licenseevin licence-related oper- 
erezons through the years, i:and thetpresent allegations’ are the 
first occasion in which the Board has acted. 


The affairs of the licensee corporation are guided 
by 3 individuals operating as a team, and loosely described as 
a partnership with the following associates: 
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Mr. T. Michael Barber, President, 
Mp. Bill Taylor, Vice-President, 
Mr. George Arnold, Vice-President. 


Each was involved in related corporations, and the 
three set out the policies ‘of the total \operation, «including 
Mariner's/and Sailor's Pubs) The -timercof seachvis  tfullly devoted 
to direct participation. There-was an attempt madewas a matter 
of practice that one of the above would be visibly-on duty at 
the licensed premises. A significant and respected member of 
the permanent staff was Edward Olsen, 63 years of age and an 
employee of some 40 years, in whom management placed confi- 
dence.  :The.Tribunal finds. his role at gthemSad tor \esrunmae 
being a manager and to be considered ‘in ‘charge' Gin Che absence 
of the 3 associates on behalf of the Corporation. 


Inspector Leslie, an inspector with the Liquor 
baucence Board, fore years, .itestitzedi with respec avo vines 
inspection of the Jicensed. premisesiiduring theseasons ofc 
and in particular during, 1977 which» had.iconsisted\ of wcomer is 
visits. There was special. attention because of the atmosphere 
of Ontario Place generally’, and of certain facilities speci- 
fically.» He. had, visited the premises on wJune) 7thyand) Junetiou, 
and at 12:40 p.m. on-August, 9th. On octhéeryoccasions, vist rome 
been made at 8:30, 8:45, 9:20, and 11 p.m. on various days of 
the week. His inspections revealed no problems. Any sugges- 
tion made was, well received. «On all hismvusits’ one of the? 3 
associates was present on the premises and he was kept advised 
on the operation. His general observation was that on his 
visits the premises were well policed, and his assessment was 
that there was good control, noting that it was done by 
"strapping six-foot, fellows", at the exits and two or three) in 
the lLounge., » He agreed that. the onus, of responsability onrene 
part of management is far greater in Ontario Place establish- 
ments than in a neighbouring hotel lounge because of the 
carnival atmosphere. 


The allegations relate to incidents on 2 separate 
dates,= June’ llth: and August) 9th, 1977; :novevidence-wastten— 
dered in relation to July 22nd as referred to in the proposal 
by the Board: 


During» the courseiof sthe -evéning lof June 1 iy 1977, 
a young man was requested to leave the Sailor's Pub, and he did. 
One hour later he returned and was refused entry. He went 
around the corner and kicked in oa Large 7' x7" external glass 
partition, leaving large jagged edges. Mr. Taylor instructed 
Edward Olsen to contact the OPP. In the meantime 5 foam plas- 
tic chairs were brought from the dining lounge patio and placed 
along the inside of the broken window, and male personnel 
ordinarily posted at the entry were stationed there protecting 
the area.) uMn., Taybon assisted: 
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Constable W. Garnett of the OPP responded to a 

PadtOmCcalisa advising Of awjisturbance, at the door of Sailor's 
Pub. Upon arrival he noticed the broken glass, asked at the 
door who was in charge that evening, and was directed by the 
doorman to Edward Olsen who was glad to see him. Constable 
Garnett testified that of some 200 patrons, most were crowded 
at the end of the lounge away from the glass window, creating 
eongestion there. 


Some were standing on tables and chairs and along 
Piemoenches, 1n ythe area where there, was) entertainment being 
provided on a stage along the wall. The constable related that 
a folk singer with a P.A. system could hardly be heard over 


the noise of the patrons. An alternative explanation was that 
eae wpersons were Standing in) order to view the commotion at 
Phew orocen ClASS area. In vany, event, .the Tribunal “is of .the 


Opinion that the described conduct by itself, under the cir- 
cumstances though a little out of place, did not warrant.a 
finding of a breach of any part of Section 5(4) of the Reg- 
Gtation.. 


: At 11:30 Constable Garnett asked that the premises 
be cleared and Edward Olsen agreed and cooperated without 
hesitation. He enlisted the support of some of the male em- 
ployees. By 12:10.the patrons, some not happily, had left. 
Though no one resisted the request, the announcement for 
Peearance was repeated 3, times.,, Again, the Tribunal is of; the 
Soimsonmthat the time factor iniitself does ‘not warrant, a 
fandingsot a breach of any part..of Section..5(4):. 


As the patrons were exiting, Constable Garnett 
counted 43 males and females whom he concluded were intox- 
gcated in that they were staggering. He particularly noted 
Piatee patrons had to be assisted ‘physically by 2 other per-~ 
sons in leaving. 


Constable Garneuratesce! ied mthnat ihe wbelveved 
Edward Olsen to be slightly intoxicated in that he was flushed, 
his eyes were glassy, and there was odour of liquor on his 
breath. 


The Tribunal does not, find that Mr., Olsen. was 
intoxicated; he was not impaired in the carrying on of his 
duties or otherwise; indeed, his response to the constable 
mndicates this. The Tribunal does note for the management the 
Petential danger in not ensuring that employees rigorously 
abstain from consuming liquor while on duty. 


Mr. Taylor, described as reserved by nature, did 
not communicate with the constable during his visit, leaving 
the matter in the hands of Edward Olsen. The Tribunal believes 
that it would have been good practice on the part of Mr. Taylor 
to have involved himself in the matter directly and contin- 
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uously; he likely would have been apprised of Che assesemenv 
the constable was making of the condition of the patrons and 
of Mr. Olsen. It is noteworthy that Mr. Taylor in his own 
testimony acknowledged that staggering and needing help were 
signs of drunkenness. 


The Tribunal finds “that on the ni one or June. eum 
there were a number of persons ina state of drunken condition 
im Sailors Pub, 4 licensed premises. 


On “the nieht?-of August 9th, 1977 asea result os 
complaints’, Sailor's Pub came Under an organized surveil tance 
by’ members of ‘the Metropolitan Toronto’ Police Force. | Constable 
Heather Irving, attached to the plain clothes division, testi- 
fied that accompanied by Constable Neeson, she arrived at 
1O-p.m. = They took places at a table* near tie cent resacecine 
east side of the lounge and had an area of observation of 
ADO (20s Heet “Vadis: 


She saw 4 males ages 19 to 23, seated at the next 
table some 4' away and from her observations she concluded 
that they were in a drunken state. One male was drinking out 
of a quart bottle of beer. His eyes were red and glassy and 
his eyelids kept partially closing. He was argumentative and 
used obscene language. He spilled beer on the floor. He was 
unsteady upon standing. Another male appeared intoxicated at 
their “arrival. “Heowas drinkine srom a quart bovtleranadla 
glass. He was using loud obscene language which was slurred. 
He jumped up and knocked a quart bottle’ to the chair and tiloor, 
spilling beer there and upon himself. He was very unsteady; 
his eyes were red and glassy. A third male also appeared 
intoxicated at.théeirvarrival, He kept ‘dropping his headrdown 
at) the’ Cable vand "Seemed! to have some -drririculry im tryingeto 
keep awake. His speech was slurred. <A fourth male at that 
table also appeared intoxicatedon their arrival. “He was 
drinking from a quart bottle, having no glass, and kept 
spilling beer down the front of his body. His speech was 
slurred and he used loud and obscene language. He was un- 
steady and staggering when on his feet. 


Each of these males were served by a waitress 
(age 18 to 20), with an additional quart of beer on 3 separate 


eccastons: at LOT30," bls 10> anc L420) pu. 


Another male to the north with a large group of 


people was observed to be in a drunken state. He stood up, 
took a glass, then dropped the glass and fell back into his 
chair. Though at a distance he could be heard in argument. 
He was drinking from a pint. He was served 3 times by the 


same waitress who served the other 4 males seated together. 


Exceptfor the waitresses Constable Irving saw no 
one who appeared to be employees except a woman who appeared 
to be a hostess, and a heavy-built man at the bar area. 
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Neither walked about, nor took any action except that the 
woman took patrons to available tables. 


The lounge was very full with about 150 patrons, 
none of whom complained about anyone's behavior. 


Constable Neeson testified in similar fashion, 
adding that there was banging on the table and that one male 
became obviously progressively drunk. He clarified that there 
was no fighting but that there was argument. There was a male 
employee at the entry door and the premises appeared well 
staffed. No one was stopped from drinking or ejected. He did 
mot consider drinking out of a quart bottle a criterion for 
drunkenness. 


Constable Cadorin of the Metropolitan Toronto 
Police testified that accompanied by 2 officers he arrived at 
fO psman,ana took up observance. He» noted a‘table at which were 
seated 3 males and 2 females, ages 18-20 who were laughing and 
Paleing Loudly. The males were cursing. At 10:15 he noted 
that a male who got up to go in the direction of the washroom 
Walked into aimetal support pole. Upon following him into the 
‘washroom, he saw him at a urinal swaying back and forth and 
Peruorming a body function with difficulty. ~At 10:55.the male 
Was served -a pint.of beer by a waitress 19-20 years.of age. 
Mente stood wp tojreach into his pocket.to.pay, he,.fell back 
Peale patric Ob ss eAt Ls Loethe table was again served. «At 
11:30 the same male on his way again into the washroom, walked 
Paco a person coming out. 


Ae DbLs45,3Constable beitch whoiwas in charge of 
the police operation, arrived at the premises with some 23 


police members. A small number entered and took action, 
Mayrnoechanges against the-individuals pointed out by the ob- 
Seino fohficers. ) (Acmale standing at the bar. fell»,against it 


and had to be assisted. 


inereswaseno hostility from the crowd. Arnold had 
deft at 9 p.m. Edward Olsen was in the lounge throughout that 
evening. Constable Leitch spoke to a young man who approached 


him and was advised that Mr. Olsen was in charge. 


Constable Leitch testified that. Mr. Olsen's breath 
wee ved strongly Of liquor.» The Trabunakh does-not find, that 
Wee Olsen was impaired in the carrying on of his duties. 


ThieehetpunaLriindemtnac ponuthesniont vol. Ausust. 9, 
1977, there were a number of persons in a state of drunken 
Mondi t1Oninl ~the-oarlor’s, Pub, .ay.lacensed premises, 


They? rabunalsaccepts the categorizing of ;the Liquor 
Licence Act 
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"as one of the statutes’ enacted for the regulation or 
individual conduct in the interest of safety and the 
general welfare of the public" 


and that 


"the particular purpose ‘of ‘the Niquoprrhicencer Act 
is to’ regulate the* operation of “Iieensedvesvave 
lishments and conduct within them. Specifically, 
the scope ‘and purpose ©f “Sections an. tov Pestrrce 
in some respect the freedom of choice which other- 
wise the licensee would have in the sale and supply 
of, liquor jand’ to: cast upon then licensee ine duty. co 
obey the provisions which would be breached by its 
own positive acts and Gorenfiorcée rhe observance py 
others of "the? standard of ‘conduct conforming to¥tne 
requirement of the Act". R.v. Royal Canadian Legion 
ZV Det Re Coa) a8 


Present regulations make as terms and conditions - 
a duty ‘on the licensee to ensure thar in tne conducesOrarire 
business authorized by the ticence, "certain specis ted acrea de 
not occur. | When’ the ‘act: sought. to” bev prohibited fis thatvoues 
customer, the only way in which the responsibility of ‘the 
licensee can be expressed is to impose upon the licensee the 
obligation not (to permit ‘or suffer -thesundestrablesconduce, 
in this case, drunkenness. 


The’ Court of Appeal of Ontario in HR.v. Royal 
Canadian Legion (SUPRA) interpreted a statutory section sim- 
ilar to Regulation 5(4) as being 


"no person holding a Licence under this Act“shall not 
prevent in the premises!) for which the, licencevis itsstedr- 
drunkenness". 


The Tribunal has heretofore accepted that interpretation. The 
conduct of a holder of a licence that would constitute a 
breach of the térm and ‘condi tionvofi a, licence in permiceine 
drunkenness is that of not preventing drunkenness. 


The Court’ of Appeal‘*of Ontario in’ Réeeina v. Doves 
Holdings htd. S47). C.Ce 2d)” s24ehetd 


"if a licensee genuinely believes that he has prevented 
drunkenness on the premises by taking appropriate 
measures to that end, which he has no reason to believe 
have been inadequate, and drunkenness occurs on the 
premises without the knowledge of the employee who was 
the alter ego of the corporate licensee on the premises 
at the time the alleged offences occurred, then the | 
corporate licensee would “not be guilty vor ipermitcing 
drunkenness". 
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Tne management of Stoodleigh Mariner Limited was 
aware ot the difficulties inherent in the operation of an 
betoDPishmente stich as, callor’s) Pub. Lt had made physical 
changes to enable better control and management. It had 
Perabp lashed, a,12:30 closing) (1/2 hr. earlier) and: a: 11:30 
cutoff (1 hour earlier). It had employed young men of an 
appearance that would command respect: their purpose was to 
reeporcer,. [hough these, steps are. commendable they did not 
POusriEice aycultticient discharge, of the, ebligation, that is 
praced, upon this holder .of a Licence wath: respect to pre- 
venting drunkenness. Management should have ensured that 
personnel would be continually monitoring the clientele to act 
on the appearance of any behavior related to too much consump- 
Plone biatS true that, serving stait were instructed not..to 
serve those deemed to have had enough. However, there was no 
evidence that.there was stress placed on.the .instruction. 
There had been no followup that the instruction was carried 
SO. tndecd, the, placing of an: obligation of such. a difficult 
judgement on the young waitresses alone should have been fore- 
seen as an inadequate measure. The waitresses referred to in 
the incidents of August 9th must have known that certain of the 
the patrons they were serving had become intoxicated. No 
BpuperVisOory procedures were apparent to prevent or to stop any 
PmcCipLTent ianstance of drunkenness. 


The atmosphere of Ontario Place is indeed one of 
fun and relaxation and an environment in keeping is acceptable 
for the establishments. And management should know that such 
an environment and the exhuberance of young people (probably 
in the very early stages of enjoying and coping with alcoholic 
consumption) are a combination that creates a situation that 
needs special attention. 


ihe wi etbunals 15 Of sonetopinions that with proper and 
emphasized instruction, and supervision, the calibre of summer 
employees at Sailor's Pub, is such that, they would be,fully 
capable of performing the duties in accordance with the Act and 
Peamheculatt1on, | The additional difficulties, the greater onus 
of responsibility created, are not a source of excuse, but on 
ee contrary, form a necessity for measures to meet those 
Batiatculties and onus. That Sailor's Pub is unlike other 
licensed establishements means a requirement of measures that 
go beyond those adequate in other establishments. 


Management should be aware that the consumption of 
liquor by young people has increased to such a degree that it 
ms causing general concern. The privilege (in this instance 
the special privilege of a lounge licence) extended to 1li- 
Pemscees (for the sale of liquomrcarries, with wha, very severe 
responsibility. The adequacy of measures taken to discharge 
that responsibility should be measured by the exigencies of 
ene particular situation. The enforcement of observance by 
young people of the standard of conduct set down in respect of 
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the consumption of liquor requires, unrelenting vigvlancesand 
measures appropriate thereto by the licensees who find them- 
selves catering to them. 


At the Satlor"™s Pub, the corporate Preensee was 
represented by one, Edward Olsen, who, if not considered to be 
an associate in ‘the Gonduct ‘of the total afitairs of the cor 
porate licensee, must be considered as one at the top manage- 
rial level. Hemwas an “agent lof the Licensee.” hus ecliron, ane 
intent therein would be the action and intent of the corporation. 


On the nicht of June Ultin Me. slaytors -onen or vie 
management team, was on the premises of the total establishment. 
During the whole evening, Edward Olsen was in the Sailor's Pub. 
It istclear that the authority and responsibility tor the op— 
eration’ within the Sailor's Pub had been placed on Mr. Olsen. 
Constable Garnett dealt with him after arrival. The condition 
of the 43 ‘patrons that, led*him ato assess thenvas intoxitecacca, 
and the condition of 2 of the patrons was such that in the 
proper discharge of Olsen's duties, he7must have known Thar 
drunkenness had taken place. 


On’ the night ‘of "August, 9th, Arnold one cot sone 
management team, had Léft the establishment. It is clear that 
Edward Olsen was left. in-charge of the Sailor's Pub ang hae 
the responsibility and authority in its operations was his. 
Constable Leitch dealt with “him -atter varrival. sAgain, the cone 
dition-of some of the patrons was ‘such that in” the proper 
discharge of his duties he must have known that drunkenness was 
taking place, and that not only was it not being prevented, it 
was being aggravated in that service was being continued to 
those who were in that condition. Mr. Olsen was cognizant of 
difficulty in controlklins young people. 


The Tribunal finds that on the nights of June llth 
and August 9th, drunkenness on the premises of Sailor's Pub was 
permitted by the ‘alter ego' and other employees of the licence 
holder “thereof. 


The powers of suspension by the Liquor Licence 
Board are set out an *the "Liquor Licence Act, 1975, Section Leeuw 
which states in part: 


",...the Board...may suspend a licence granted under 
Section 6....where the licensee is in breach of a term 
or condition of the licence". 


The Tribunal finds that licensee, Stoodleigh 
Mariner Limited, was in breach of a term or condition of the 
Lounge Licence #7418 set out in Ontario Regulation 1008/75 
Section 5(4) in that as licence holder it permitted drunkenness 
in premises licensed under the said licence. 
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THOUGH the operation of Sailor's Pub 12s novel. to 
the total scope of the operations of those associated with the 
lacensee, Corporation, sufficient seasons have passed that they 
must be taken to be fully familiar with what is inherent in the 
Cuematvon Or an attraction bike, Sailor*s Pubs’ °Their impeccable 
record and excellent reputation in contemporary catering 
endeavours and those of their predecessors and that this isa 
Piesteorrence do not excuse the incidents. 


The Tribunal confirms the Order of Suspension of the 
Liquor Licence Board in respect of Lounge Licence #7418 and 
Patio Licence #18964. Patio Licence #18964 is by Section 4(1) 
item 7 of Regulation 1008/75, and by its terms related to Lounge 
Licence #7418 and is dependent upon the operation of the lounge 
Pa Cenc 6. 


The Tribunal finds that there is no evidence that 
Premraceisee, -otoodle1cen Mariner Limited, was in breach of any 
term or condition attached to Dining Lounge Licence #2763 or 
Patio Licence #16336 related thereto. The Tribunal revokes the 
OrOcreotm=oUSpension “of “the Board in respect of ?Dining Lounge 
Licence #2763 and Patio Licence #16336. 
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LE DOME RESTAURANT, Toronto 


Dining Lounge Licence 

issued to 

Le Dome Holdings Limited 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: HOWARD S. KUTNER representing the licensee 
S. A. GRANNUM representing the Liquor Licence Board 


DECISION: PS VMaAy eee IOS 


Le Dome Holdings Limited is the licensee (#020485) 
of the establishment classified as a restaurant kncwn as Le 
Dome Restaurant located at 21-25 Yorkville Avenue, Toronto. 


The licence issued to the licensee on the 21 Feb- 
ruary, 1977, is a Dining Lounge Licence (Serial #A0226) in 
respect of a room located on the second floor (south section). 
The capacity is l2e. 


Terms and Conditrons, of chemlucence vane eset nou barium 
Ontario Regulation 1008/75 including the following relevant 
provision. 


Section 6(5) In each premises for which 

a... dining lounger licencemies 1c oued 
(a) the total receipts from the sale 
of Liquor an any month shall not exceed 
the sale of food in the same month; 


On. the 19th day of July; 1977 the Liquor Eicence 
Board issued a proposal to 
"(1) SUSPEND for a period of ten (10) days 
the dining lounge licence of Le Dome Restaurant: 
and 
(2) attach to the dining lounge licence of 
Le Dome Restaurant a TERM and CONDITION that 
the ‘sale and service of Tiquor in the 
establishment shall cease at 10:00 p.m." 
for the following reasons: 
mrhe Licensee asicarryine (On activitLles tna 
are in contravention of Section 6, subsection (5) 
of Regulation 1008/75 under the Liquor Licence 
Act, 1975-and in particular, the total receiptre 
from the sale of liquor an-the dining Lounge 
have exceeded the total receipts from the sale 
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of food in each month during the period commencing 
Maechimagcn, vod, vanG sending May Silst, 1977." 


After a hearing on the 8th September, 1977, the 
Liquor Licence Board found that there had been a contravention 
of the regulation, and attached to the licence a further term 
and condition 


"that the sale of alcoholic beverages in the 
"Dining Lounge' of Le Dome Restaurant .shall 
CEASE@at 10); OO pom. daly, Until such time as 
the requirements of Section 6 subsection (5)(a) 
of Regulation 1008/75 are met." 


and directed "that the Area Inspector be provided with a 
separate record relating to Sunday sales as 
well as with monthly reports relevant to the 
food and liquor sales in these premises until 
HUN CHNES NGvice .\ 


Le Dome Restaurant on Yorkville is in a well-known 
specialty shop area of Toronto attracting a great many visitors 
during the summer tourist season. In the same building as 
Le Dome are 2 other restaurants, and on Yorkville in the short 
PwoO-olock  Gistance to Bay Street thererare 9 other restaurants. 
Each is licensed as a dining lounge, most have music, and some 
have Gancing facilities; all have some’ special characteristic 
thateappeals to a particular, clientele. In the immediate area 
PCeRMNere=l1Censea restaurants. 


The premises of Le Dome are located in the back 
halt of a 2-storey building: The premises are carpetea and 
equipped with a kitchen and bar area: The design of the accom- 
modation is in a two-level amphitheatre style, with a raised 
area surrounding another service area where there is a small 
dance floor. The design of the furniture and the decor is con- 
temporary. The tables are small and round. Though sufficient 
to provide intimate dining atmosphere, the furniture lends 
itself more to an appearance of a lounge than to a traditional 
dining lounge. The furnishings do meet the requirements of the 
regulations for they are "Suitable"! for comfortable dining, and 
are common in dining lounges. 


There,is nightly entertainment in the form of a 
"disc jockey' who plays recorded (tape) music for the enter- 
tainment of the patrons Sunday, Monday, Tuesday, and Wednesday 
Between the-hours of 7 p.m. to-l a.m. and on Thursday, Friday, 
and Saturday between the hours of 7 p.m. to 4 a.m. 


The atfains of the:corporate licensee are guided 
by Mr. Bruno Carfa, sole shareholder and President. He had no 
experience in the food business. The expertise was provided by 
a full-time manager, Mr. Dieter Wolfe, who had been employed in 
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the hotel-restaurant field since age 14 and who since his ar- 
rival in Canada in 1968 had worked in several well-known dining 
establishments of some rank. 


it..2s. clear that, the intent of, thelcorporare 
licensee at the beginning was to operate a disco type restau- 
rant desicnedsto attract the young executive type 2s-45 years 


in age. Dining would be provided, but the ambience would be 
that of drinking and. music,-for listening andedaneiiG, em ie 
promotion, was that of disco/dining. the sintcuial shoupel were 

Si ip.m. to 1 asm. Monday fo Thursday), aiid 6 Cp iia uO sect silt. 
Friday and Saturday.,.in (Chis) regard une res tauranust 1 omeucs 
opening 4 March did in fact become patronized by a well-dressed 
Usood’ aes G1 Cniiwed young icUTrente ler 


The, figures of the tirstimonth of poperation rei lecr 
the above intent and promotion. 


Month Liquor I Food % 


March, 1977 Te e820 6 uZO Sloe 30 


On. the 30 March, 1.97¢, Bruno Carta accompantedmoyv 
his solicitor, H. Kutner and Manager, Dieter Wolfe, attended 
before the Board when ,the Board's concern regarding the imbal— 
ance was made known. In addition other matters were discussed, 
including the tollowing: 


Ly -.-card listing the minimum food charge 
Gan ber placed on cach mitaople. 


2s ‘Aimenu oftering axzchoicesoretul course 
meals must be placed on each table. 


3. A report of food/liquor sales wherein the 
Sunday sales will be recorded separately 
must be submitted, to thesBoard Jon ta moornLy 
basis. 


Little change took place in the operations of the 
establishment in the immediate months that followed. 


On 19th July, 1977, the Board issued 1ts proposal 


The sales prior to the Board hearing were as 
follows: 


Liquor ho Food a 
BUS LO? Loy 360" oon 1Oe SrOmoricio 38 
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Investigator Ken Brooks, employed by the Liquor 
Licence Board to make spot checks, testified that he had 
visited the premises at 7 p.m. on September 4, 1977. There 
were 9 patrons and no one was eating. He was approached by a 
waitress, and ordered a bottle of beer. He was advised that he 
would have to have some food. There was a tent menu on the 
table and she presented him with a further menu. He ordered a 
sandwich. As the night went on and other patrons came in the 
food comment was made. A crackers and cheese plate was served 
aS a minimum order. 


BYloBp Mea the, establishment) was tilled. to capacity . 
It appeared that waitresses relaxed their food emphasis. No 
full course meals were served. The bar area became crowded. 
Riad Orpem. the bar, was closed; at 10:15 alcoholic, beverages had 
to be consumed and service items were cleared from the table. 
Disco dancing was to continue. He left at 10:40 at which time 
there were 50 persons waiting to get in. 


Atmthe hearing the Board's concerns appeared, to be 
Paes Ol Lowing, )yRemedial steps to rectify the admbalance, had 
not been taken. A luncheon service (now proposed) should have 
been a matter of course for a good restaurant operation. There 
was lack of adequate table service. The establishment appears 
busiest after 9 p.m., making the operation an."after hours 
eiup macather, thanta restaurant. 


The Board therefore made its order. 


At the tribunal hearing there were filed details 
Of subsequent sales including 


Liquor h_ Food I 
Feb. 1978 ORO Os OO 49 S) 52 A Oe Fe 
Mar. 1978 1Op526 68) 51 10,267.64 49 


An examination of the figures indicate a signif-— 
ieamtrreduction in ttotal dollar sales of liquor, an, increase: ain 
eocai,dOltar sales, of food, and percentages: generally just 
short of being equal. Action taken by management since the 
Board hearing has had its effect. 


A luncheon service has been instituted from 11 a.m. 
- 3 p.m. and the establishment continues to be open with food 
service available. Menus have been changed three times. A 
pizza oven has been installed and the service of pizzas, has 
become increasingly popular. Special nights have been ini- 
Peabo ator: example, i Spans shi Night" with special music. ‘At 
Christmas there were parties which reflected high food 
consumption. 


There are 3 outside signs including a sandwich sign 
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that indicates 'Business Men's Lunch' and a wall sion with, the 
menu and hours of operation. Inside the door there bSda-siay 
which promotes an ‘all you can eat' special, and also an illtumi- 
nated sign stating the 'Business Men's Lunch'. Disco appears 

in smaller letters. Two showcases have been erected with photo- 
graphs of the dishes served, and their prices. 


A majority of tables have table elothss and tables 
are eat for lunch and for dinner.” The semvdee staff consist 70of 
a full time chef (there being no less than 2 persons Lhneche 
kitchen at one time), six waitresses, l doorman, and 1 hostess. 
There are adequate staff and facilities avaLlablertorirueL 
dining service at all times. 


Reservations are taken only in respect of dinner. 
Otherwise, a patron has to take a chance on availability of 
space. Food is advertised over the microphone. 


Most of the food sales take place during the hours 
from 12 noon - 2 p.m. and 7-9 p.m. After 10 p.m. patrons stay 
(or attend) to drink and dance, and to eat lightly. It is notes 
worthy that patrons stay on after’ 10) p.m. and 1. aime, toe4-arm-. 
even though liquor is no longer available. 


Management stated that they were doing all possible 
to attract customers to dine, and to stimulate the consumption 
of food. There was little profit on the luncheon service, as 
competitive prices had to be kept as well as good food. Manage- 
ment maintained that higher prices for more dollar sales would 
be self-defeating, for there would be fewer customers. They 
further stated that the liquor sales after 10 p.m. were nec- 
essary to have a viable total business, and, that if “a -lO lp me 
closing were imposed it would lead to bankruptcy of), thes estab 
lishment in which there was invested some $130,000, for reg- 
ular clientele who generally patronized the establishment would 
likely. curn elsewhere. 


Under Section 40 of the Liquor Licence Act, 1975 
the Lieutenant Governor in Council may make regulations "pre- 
scribing classes of licence....and the terms and conditions €6 
which each class is subject". There have been created in the 
Regulations a variety of licences and terms and conditions ap- 
plicable thereto. A Lounge Licence requires no balance of 
receipts. An Entertainment Lounge Licence requires at least 
30% of total receipts to be from ‘the Sale of food. A Dining 
Lounge Licence requires at least 50% of the total’ receipts ce 
be from the sale of food. 


The language of Regulation Section 6, subsection 
(5)(a) is clear and unequivocal. 


The Liquor Licence Act enables the Board to bring 
about compliance with such regulations through several means. 
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The Act provides: 
10-(1) The Board may at any time review a licence 
or permit on its own initiative and attach such 
further terms and conditions as, it considers 
Proper LO Clive eLbece to ithe purposes of this Act. 


It was argued on behalf of the licensee that the 
term and condition imposed was not such as gave effect to the 
purposes of the Liquor Licence Act. 


Amongst the purposes of the Act is that of regu- 
PeAeunIOmcne Service; supply; and thereby ‘the consumption of 
Midterm by the revrulations (he ssveutenant Governor in Council 
has set out regulatory measures. Section 6 subsection (5)(a) 
is one of those regulatory measures. 


It was argued on behalf of the licensee that the 
Board had a discretion as to action in the event of non- 
comp lubanee thai did notehaverto do anything about the 
matter, and that more time, (even a year) should be given to 
tic areenseewto icoomp ly. 


The Tribunal is of the opinion that whether or not 
Section lORis anvempowerine ‘section lonly and is.not to be 
interpreted as giving the Board discretion as ordinarily de- 
fined, the Board does have a 'discretion' as to the nature of 
Picmeecrms and Conditions Co be attached. And since the 
mMeewAnues OF Dringine about compliance are not rigidly spelled 
Outer anethe reculations, the'Board° also has ‘discretion’ in the 
procedures. 


There tswhowever, Unothingsinea the Actor, regulation 
Marehepueschnibestthevrexercise’ of vavdiscretion.:' ‘The Liquor 
Licence Board has power to attach the term and condition that 
Tonge fn ite Be 


TheviuquorsbacencetAct, as« asregulatory act, and, £t 
is encumbent upon those charged with its administration to see 
tiatetherreculations,setidown are vcomplied with.,.Any breach 
must be dealt with. It is clearly demonstrated and admitted 
Puabepaiey Incenseelhasi been reculardy;. and issein breach- of, 
Regulation Section 6(5)(a). The situation, cannot» be ignored. 


There appears, to be some doubt abroad as to the 
right of management of a dining lounge to refuse to supply 
liquor when ordered without food on the grounds that an imbal- 
ance would be created. Licensees believing they have done all 
they can to stimulate food sales have stated in excusing their 
noteactievyinge apbalance; that theyy/'cannot force: a, person,to 
Pat. (Neel rabiunal 126500 the Opinion that such a right exists. 
Abalancescan be achievediby reducing liquor sales to equalize 
focdssaless. Since “therregulations require’ this balance, the 
right of refusal must be implied to enable licensees to bring 
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it about... Jt may be, difficult to explain to a patronje bu. the 
explanation is there to/be given. 


The Act sets out the powers’ off thei Tribunal; 


Section. 5 

(3)....«..may by order confirm, ‘alter; or revoke 
the decision of the Board or direct the Board 

to take such action as the Tribunal considers 
the Board ought to take in accordance with this 
Act and the regulations, and for such purposes 
the Tribunal, may substitute ts opi nitonror tnac 
of the Board. 


(4) The Tribunal may attach terms and conditions 
to Ats order or ‘to sthe licence vor sperm acs 
considers proper to give effect to the purposes 
OL ehwis  -Act.. 


The Tribunal has held that the hearing requested 
of 1t may encompass all “evidence to the \davevot ithe thearing. 
Accordingly, the Tribunal has before it evidence whrehewac nce 
before the Board and can make its decision based thereon. 


The Tribunal finds that/theclicensee hasitaken 
significant steps to increase food sales since the Board Hear- 
ing and: thesew,are reflected in ( thespercentace of erecempes 
therefrom. 


in all probability tif the) supplyJof liquerstceased 
at 10 p.m. during the week, few patrons would stay beyondathas 
time. [Lt us highly probable ;that stnegateractinv enesoe uous 
facility would also lessen greatly and fewer patrons would 
attend before 10 p.m. The establishment would be affected 
materially. 


The Licensee has initiated an operation which 
offers a special attraction. The Licensee must however, create 
the total special type of establishment it wishes to operate 
for its own profit and’ enjoyment of its patrons within® thercon— 
text and requirement of -all thetreculations.. inal. itt sooner. 
ating a good establishment and complies in all respects except 
one, is not sufficient. 


The Tribunal is of the opinion thate whether or not 
reasonable time for compliance is required to be given the 
Licensee, reasonable time has already been made available to 
the Licensee. If the Licensee had proceeded from the date of 
opening as it does presently, the breach of the term and con- 
dition of Section 6(5)(a) may have been remedied heretofore. 


The Licensee has made substantial changes in its 
operation, and continuing compliance with the relevant section 
appears at hand. The Tribunal will enable the Licensee to dem- 
onstrate compliance with the regulations. 
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The Tribunal hereby’ alters the decision of the 
Board to postpone the commencement date of the term and con- 
Gatton ang make it subject to a proviso that will enable the 
Licensee to prevent it becoming effective. 


The Liquor Licence Appeal Tribunal orders that the 
decision of the Liquor Licence Board in respect of the said 
facence be altered to read: 

"Commencing Monday, the 14th day of August, 1978, 

there shall be attached to the said licence the 

Lerina and condutionethacestheusale iofvalcoholic 

beverages in the 'Dining Lounge' of Le Dome 

Restaurane small CEASE “av, 10.00 p.m. daily until 

such time as the requirements of Section 6, 

Subsection (5)(a) of Regulation 1008/75 are met 

provided that at the, total receipts from the 

ealevoty liquor andtood during each of the months 

Ofte May WJiine ~.ancd Jauyeee loro are “imn-econtormity 

with the said section, the said term and condition 

shall not pecome, eftective ~.vwand ithe Tribunal, hereby 
directs the Licensee to file monthly reports in 
respect of the said receipts with the Board within 

LOU daysn otegthewend ofeach month." 
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TORONTO FIRE FIGHTERS' RECREATION CLUB, Markham 


Club Licen¢e - Dining Lounge 

issued to 

Toronto Fire Fighters’ Recreation Ciup 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
BARBARA J. SHAND, MEMBERS 


COUNSEL; DONALD G. MARTIN representing the Licensee 
S. A. GRANNUM representing the Liquor Licence Board 


DEC TESaON:: Si dwine,, INS 7as! 


Toronto Fire Fighters Recreation Club 1s tne 
Licensee (#040396) since 1967 of an establishment classified 
as, avClub under “the mame “of Ythe Fire Fr irohters Club atv 44 58ena 
Park Drive, Markham. 


The licences issued to the licensee are as follows: 


Club Licence-Dining Lounge, Serial #16322 
in respect of 2 rooms located 


1. Main Floor, Northeast Section 
capacity 314 
2. Main Floor, Centre Section 


capacity 68 
(known as the Spanish Room) 


Club Licence-Lounge, Serial #16323 
in respect of 4 rooms located 


1. Main Floor, Northwest Section 
Capacitysl 5 

2. Main Floor, West Centre Section 
Capacity 3.0 

3. Main Floor, North Centre Section 
Capacity! 165 

4. Second floor, Centre Section 


eapacrtcy woe 


Terms and conditions of the licences are set out in 
Ontario Regulation 1008/75 with the following particularly 
relevant provisions: 


SeCtLon ica 

(2) ....no liquor shall be sold in premises for 
which a club licence is issued except to a member 

of the club, a spouse of a member, or a registered 
guest of a member or such person as may be specified 
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Meee iby LAaWo Or tcOonstilcucton of the club as having 
access to the privileges of the Club by reason of a 
reciprocal agreement with another club. 


(3) The officers and directors of a club licensed 
under the Act shall ensure that, 


(a) a list of the names and addresses 
of all members of the club 


(b) a register for recording all guests 
and member sponsoring such guest admitted 
tothe ticensed) premises: off the’ club sand 


Ley a Ast of ail dues paid or owing; by 
members (Ot. ther cu up 


are maintained. 


OnecbherM22nd ‘of, Mebruary),"1978, ‘che Liquor iLicence 
Board! issued a proposal to "SUSPEND" for a) period of ten (10) 
days the liquor licence(s) held, for the following reasons: 


ml. ‘The licence holder is a» holderiof a 
'Clubi licence? =’ Dining Lounge’ for 
premises located at 44 Esna Park Drive, 
Markham, Ontario 


ane theasicence holder, by ats officers, 
agents, and employees, has sold and 
served liquor in the said licensed 
premises to persons who are neither 
members of the club nor spouses of a 
member, or. registered: ,cuests ofi.a 
menben Contrary §£o. S5eCCULOn, 22, 
subsection (2) of Regulation 1008/75." 


APreryaanearing son steheml Gthinot, tApraly £9738). the 
Board found 


ithat eather iicence: holder-servedviliquor an 
the? said licensed ipremisesiito persons: who 
are neither members of the Club nor spouses 
of a, member, nor registered guests ‘of a 
member, scontraryiiloO ection (22) Subsection 2 
of Regulation 1008/75 under the Liquor Licence 
ACH 019O'7151 

and ordered 
"that the Club Licence-Dining Lounge issued to 
the Toronto Fire Fighters' Recreation Club be 
SUSPENDED commencing at the opening hour on 
Mondays, May. let.. 1978 mand to continue in etirect 
until the opening hour, Monday, May 8th, 1978." 


The Toronto Fire Fighers' Recreation Club was in- 
corporated by letters patent on the 22nd of June, 1964 
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eonducting tts social and fraternal Aceavitves winder thie same 
of the Fire Fighters .Club. 


The structure of the establishment is handsomely 
built and equipped with \handbakl, -raqueti ball, -ceenmisycourts, 
games rooms, meeting rooms, swimming pool, picnic areas, on 
tOmacres, Of vatican 


On February ust cho78ogust: preLlorrtos noon, Ss.) J% 
Napolitano, an investigator with the Liquor Licence Board, 
visited the establishment for the first time, alone. There was 
no staff member at the main entrance. After entry he proceeded 
to the Dining Lounge Room #2 (The Spanish Room). He had not 
been requested to sign a guest register and had not been chal- 
lenged whether he was a member or guest, though he was to see 
a sign 'Members and Guests only'. A waitress was standing at 
the kitchen door and he asked if he could get something to eat 
and drink. Upon receiving (a reply of “yves';he adviseds thatsmhe 
was not a member. The waitress responded affirmatively and he 
ordered a beer and sandwich which was brought to him after 12 
noon. He was there, under an thourn's times andijpaid, cash au tne 
door upon a check which had been given him. The waitress had 
treated him very courteously. He noted that there was a reg- 
ister outside the entrance to the Spanish Room: There were 5 
other patrons in thes roomiy-/ag¢roup sor auondwandroup Ole seer 
2 waitresses and a bartender. Construction was going on in 
the premises: 


On February YO, eos" ace ke 30d Kor tant ie cee et 
investigator with the Liquor Licence Board, visited the estab- 
lishment for the first time, alone. After entry he proceeded 
to Dining Lounge Room #2 (The Spanish Room) and took a seat at 
a table. He was not challenged as to whether he was a guest or 
a member. ‘tHe ordered and was served a beer-and food.) ihere 
were 3/7 patrons in the room. He received a check and paid cash 
on leaving at lslO"p. mo “At"™that time he nored arredister siuce 
outside the room with a small sign on a pedestal about signing 
and that 8 members and 6 guests had signed. Construction was 
going on. 


The testimony of Messrs. Napolitano and Frith was 
not contested. Neither of them were persons who in respect of 
the Fire Fighters Club came within the categories set out in 
Section 222) . 


Miss Delia Hayes, an inspector with the Board since 
October, 1977, attended upon the premises on the 18 November, 
1977 at about 2:20 to undertake a semi annual general inspec- 


tion. She entered the Dining Lounge Room #1 where there were 
some 200 patrons, ordered, and was served lunch, during which 
she was not questioned or challenged in any way. Prior to Feb- 


ruary, 1978, she had occasion to visit the establishment once 
or twice and found no matter related to the licensed operation 
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(including the provisions of Section 22) which required dis- 
cussion with the management. She was of the opinion 'that it 
Mismomweryawell Kepti\Club!.. she vartended.,on the 5 April, 19:78 
and as she entered, an attendant at the desk some 10' from the 
front door turned a register toward her, which she signed. 

She was recognized as the inspector. 


da WeeMCCalle Diet raect. Chie: iof} the Toronto. Fire 
Henaruement, anid Presadent, of, the club since its inception in 
1964, testified as to the operations of the Club. There were 
three classes of members - Senior Members (some 1400) are 
firefighters with paid up dues - Associate Members (300-400) 
who are friends and relatives of firefighters - Day Members 
MiobeupOn application, could vaiter consideration! .and.ai2-day 
per toa,nutcliaze facilities during.the day time... The manage— 
ment have been keen on all firefighters becoming members. In 
all, there are up to 3,000 family members. 


The President outlined entry and service pro- 


cedures. The management endeavoured to have a member be with 
all guest(s) and the club had used up 12 registers in respect 
Teale vyce ae. registeriwas to beat the front ~entrance at 12 


moon ands them moved sat.2:380,to the entrance of the Spanish 
Roomawhich 1n.a way was the entry. to.all, facilities of the 
Pobre oOnemOntireliAght enn menberss Cakealurns at Lhesentrance 
tomcneckeadmissions. This action is a typical example, .of. the 
Pa tea patton Or memoers and relatives an the active opera-— 
tion of the establishment on a part-time basis. He was of the 
Opinion that.because of the construction..going on. that.such 
procecures were likelyanot carrived-out,on February Ist and 
10th, and that because of the size of the club, recognition 

pod ligipersons pwhouwere members was. difficult.) He. stated: that 
refusals of entry had taken place. 


Tnemredil tenments Olmocetlon, 2o.aresclear: “no 
liquor shall be sold" except to the categories of persons set 
eur. If such a sale does take place the licensee is in breach 
Bae Lerm and, condition. of the: licence. The.duty cast upon 
Pie OLiicers and directors is ,.not, limited. to Section, 22 sub- 
section (3) and other pertinent sections. The licensee 
through its management must set up procedures as they see fit 
but in any event such as would be reasonably sufficient to 
prevent the breach of Section 22(2) being enabled. 


In this instance 2 warnings in effect had been 
given. These should have prompted the management to take the 
most stringent measures to prevent a breach of Section 22(2). 


Thetyisieseorvthevanvestigators- of February Ist and 
10th, 1978, demonstrate that the procedures likely generally 
Parracd on, andlanvanytevent; ion’ those days, were not suffi- 
cient. Management had failed to discharge the obligation 
pracediupon’therlicensee| by the section. 
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The 2 incidents were not a question of someone 
having covertly entered the premises by some devious route or 
means, but ina straight forward manner through an entrance 
presumably generally used by members and guests. The inves- 
tigators walked in off the street and without any difficulty 
obtained service of liquor; it would appear that any member of 
the public could have done the same, although there may be 
some doubt whether a member of the public would have had the 
composure or ability of a seasoned investigator to avail him- 
self of the services of a private club in the manner that 
each did. 


The Tribunal” vs of the opinion that the manace= 
ment did not wink’ at or encourage the entry of persons not in 
the categories set out in Section 22(2) nor was it careless 
to the degree that would be tantamount to the foregoing. The 
presence of the register and’ that’ it had “sicgnatures” on 
February lOth is evidence of this... However, its) procedures 
were not stringent enough in the light of the matter having 
been brought to management's attention twice. 


The- Tribunal finds that “the Toronto -f ire Pi oiecerocn 
Recréation Club was on the Ist and 10th days of February, 2197 
in breach of the* term and? condition of the wlicence 1ssuedr.o 
it'set. out “in Ontario Restilation 10087 7o—Section’ 22 
Subsection (2). 


Mr. Martin, on behalf of the licensee, argued 
that the period of suspension was too severe, and drew at- 
tention to the fact that similar periods of suspension were 
imposed on commercial establishments even though the breaches 
could” be considered more ‘serious. = Themiribunal’2sc0F = nenop- 
inion that the comparison is not valid; a period of suspension 
can have (ao serious effect on commercial establishments “in that 
patrons may be lost; it is not likely that members will be 
lost. 


That the club is in all other respects an excel- 
lent operation or that no other breaches had occurred are not 
sufficient to excuse the 2 breaches detailed. The issuance of 
a club licence makes available to a club privileges for its 
members, but also imposes obligations of which Section 22(2) 
is one. 


The Tribunal believes that those in charge of the 
affairs of the licensee are genuinely interested in operating 
the club as.a,'private.club', for the benefit and’ enjoyment of 
those qualifying for membership. The situation enabling the 
breach of Section 22(2) appears to have been remedied. 


The Tribunal is of the opinion that no purpose 
would be served by a period of any severity; a suspension in 
itself will constitute a major penalty. No punitive penalty 
is warranted. 


oul 


Accordingly, the Tribunal alters the decision of 
Piomiunquor ticence Board of April 3th; 1978 to be as follows: 
The Club Licence-Dining Lounge issued to the Toronto Fire 
Promtvers.” KHecreation Club, be~suspended for a 2-day period, 
commencing at an opening hour and to continue to an opening 
houuecwGavys taver, and. the Liquor Licence Appeal Tribunal 
errecce the liquor Licence Board toe set the exact ‘period 
Tiereol 


D2 
BARN STEAK HOUSE TAVERN 


Dining Lounge Licence 

issued to 

Kostas (Gus) Sorkos and Mrs. Victoria Cowderoy 
APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS* 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
JACK (@. SIM, MEMBERS 


COUNSEL: S.A.GRANNUM representing the Liquor Licence Board 
AGENT: KOSTAS (GUS) SORKOS representing the Licensees 
DE Cae SueONE: 20 June, 1978 


Kostas (Gus) Sorkos and Victoria Cowderoy are the 
licensees (Licence #091328) of the premises classed as a tavern 
under the name and style of Barn Steak House Tavern, 1310 
Huron Street, London. 


Since August, 1973 there has been issued a Dining 
Lounge Licence in respect of the following areas, at times 
detailed) lacer: 


Abe Victoria Room -—- Main Floor, South Section 
(capacity 58 persons) 


2. English Room — Main Ploor; North Section 
(capacity 266 persons) 


Bye The Steak House - 2nd Floor, Northeast Section 
(capacity 198 persons) 


4. Banquet Room - 2nd Floor, Southwest Section 
(capacity 171 persons). 


The history of the operation of the establishment 
is as follows: 


The original building was purchased in December, 
L962 at the location at the outskirts: of sGondon. | Grconerveted 
of a coffee shop which could accommodate 58 people and an un- 
licensed banquet room accommodating 80 persons. In 1965 a fire 
burned the establishment to the ground. It was immediately 
rebuilt with a new kitchen, small dining room, and two banquet 
rooms - one accommodating 80 persons and the other 65. 


Mr. Sorkos concluded that expansion of the business 
was required. Customer demand indicated that there would be a 
ready market for a larger operation, a large tract of land was 
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available for expansion, and with large housing developments 
beaneGebutht an the area, he believed the potential for future 
business to be tremendous. He wanted to “grow with the*city"’ 
and was looking ahead 5 or 10 years. 


One the 21) August?) 197s after renovation ‘the 

Victoria Room (#1 - 58 persons) was licensed. Later in the 
same year construction of an addition of 14,000 square feet 
which had been started in 1971 was completed, housing the pres- 
ent English Room (#2 - 266 persons) and The Steak House (#3 - 
198 persons); and on 8th November, 1973 these two areas were 
licensed. Mr. Sorkos upon the consideration of the application 
had intimated that the liquor and food ratio was 10 to 90 and 
ieawasealone these Uines that he’ could continue to operate. 


This major addition was built to that size, not to 
meet a then demand, but in contemplation of the increased 
demand that Mr. Sorkos looked forward to. The operation became 
the biggest in London with a substantial plant and staff (39). 


The licence is subject to the terms and conditions 
set out in Ontario Regulation 1008/75, and in particular the 
following sections: 6 (5)(a) 


In each premises for which....dining lounge 
licence is issued 
(a) the total receipts from the sale of 
liquor in any month shall not exceed the 
total receipts from the sale of food in 
the same month; 


Tiecmlacensees SOON ran Into continuing difficulty in meeting 
the requirements of this section. 


On the 16th of December, 1976, the Liquor Licence 
Board issued a proposal 


"to MAKE AN ORDER that the sale of spirits, beer, and 
wine shall cease at 10 p.m. in the dining lounges of 
the said establishment or, in the alternative, to attach 
other terms and conditions as the Board deems advisable". 


for the following reason: 


"commencing with the quarter-year period ending August, 
1974, the gross receipts from the sale of liquor have in 
every month exceeded the receipts from the sale of food, 
contrary to Section 6 subsection (5) of Regulation 1008/75 
iindersthe Liquor Licence Act,. £975." 


After a hearing requested, on the 15th of February, 1977, the 
Liquor Licence Board found 


"that the licensees have, in fact, been in contravention 
of the said Section by not meeting the food/liquor ratio 
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requirements.” 
and ordered 


"that the ‘hours of sale' of alcoholic beverages in these 
licensed premises be restricted to the hours 12 noon to 
Lip sm..comméencing Monday; Manchy 7th, 1977, foreamperiod 
of three (3) months at the end, of whichsitime, the food, 
liquor ratio. j wilh, bey reviewed) by) Ghiis Board: 


Ther matter iof ambalance of liquor,and Pood =receipcs 
had been before the Board as follows: 


On ther Soth of ,Octoben, a UvoyMr es CoOrkocwapnp eager 
before the Board when the Chairman recited figures indicating 
a dramatic. change in the .operation:.| (lbiquorssales’ vastly .ex— 
ceeded food sales. It appeared that the dining lounge was 
beine utilized,in) the evening as a. Lounge, with liivenenterca ri 
ment costing up to $4,000 per week. The Board advised Mr. 
Sorkos that the food and liquor imbalance would be reviewed in 
Si monthss. 


An Inspector's report.o1! December. 29thre bo 7 omenen 
cated that any additional capacity would not resolve the food/ 
Liquor “imbalance. 


On March dst, -:1976 the, problem was-again Drougine sce 
Mr. Sorkos' attention. On March 1LOth the Board proposed to 
refuse (a request forjadditional insane, lounce) Capacity andmonm 
March il2th, the Board proposed to mattachmterms and condi tione 
in respect to the licence because of famlure (to, Comiaiy. wacs 
Section 6 subsection (5). After a hearing held on April 22nd 
the Board found that the licensees had been in, contravention 
of the section. The Board! ‘approved of “the J1icensing, of amar 
room (capacity 171) on the 2nd floor for banquet use only, 
in the hope that food sales would improve. This approval was 
by way of a term and condition for a three-months' period at 
the end of which time the licence would be reviewed, and if at 
the end of that time (July 22nd) there was still an adverse 
liquor/food ratio it would be necessary for a further appear- 
ance before the Board for consideration of other terms and 
CondLetons. 


On July 27th, Mr. Sorkos appeared before the Board 
for purposes of reviewing the directive, of Aprile endwwn twas 
apparent at this meeting that the three-month proposal of 
April 22nd had not been a benefit to Mr. Sorkos, but Mr. Sorkos 
expressed the opinion that fall banquet bookings would improve 


the food percentage. As a result, the Board granted an exten- 
Sion to November, 1976. (Note: this extension has continued 
to date). 


The balance was not achieved and the Board's prop- 
osal of 16 December, 1976 was issued. 


SYS) 


Hetanic petore, the Board at the hearing on 15 Feb. 1977 of the 
POtabl receipts trom the sale of Liquor and of food included 
the following: 


LIQUOR FOOD Gi TOUOR 2% FOOD 
OTS 
Nov. 11,666 37,860 23 (As 
"O74 Tota L 339,883 264,027 54 46 
1975—Total B20Ns 1a. 199,789 61 39 
1976 Total S25 V60L 22038 7 60 40 


Recent monthly total receipts, before the Board: iat the hearing 
were as follows: 


1977 
Jan. 26,520 Tena 68 ae 


Waaitional figures tiled’ at ‘the Tribunal hearing on April 7, 
1977 were as follows: 


Feb. 28,255 134532 68 32 
Mar. 34,626 17,928 68 32 


The operation of the various areas at the time of 
the Tribunal hearing April 7, 1977 was as follows: 


Victoria ROoOnpg— Ord Cinally, open L2) noon “tort a.m. 
TSS Eee Orso aker sn, 
closed Sunday and Monday 
Pieacwa Mectungn.place. catering tothe, after—work crowd. -Lun-= 
Geneon, specials are.also, ani integral part of the operation. 
When the Steak House opened, this room was closed as a dining 
room iand made available for service-club meetings and private 
percies.) in 197-6 aut) was mesopenecd.as a dining:,room. »In 1978 
mours are! 4 som. \toO:;12, p.m. weekdays ,.4 p.m to 1 a.m. Friday 
and Saturday. 


Engin sheRoom  yoopenyd 2 enoon: itor 1) ran m. 


Mets Oneal Ure 

closed Sunday and Monday. 
Peom, 12 noon to 2:30 p.m. a luncheon and sandwich buffet caters 
TO)1 a) cross-section of people (businessmen, blue collar workers, 
teachers, office staff). the~price forithis«butier has been 
Maintained iat. the! bargain rate of $1.50 per .person to,encour- 


age food consumption. No full dinners are served. After 
9:30 the English Room features live entertainment and dancing, 
Macht Ood available... Younce patrons come not to eat, but for 


the entertainment, and consequently, ‘an imbalance is created 
as they principally consumer alcoholic beverages. 
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Steak House = open 12 noon to 2 p.m. and 

A p.m. toon p.m. 1 Wes. em otinday, 

closed Mondays. 
This dining room was plannedwto cater  Toyagclienvele witli. 
higher income level, and featuring French cuisine, flambes.,, “etc. 
This approach was tried for one year but. customer support was 
insurftircrent,. Lt failed to attract: the execueive cy peme tion 
tele anticipated, nor was there a wider response from London 
patrons generally. The dining room was therefore converted to 
Smorgasbord presentation at a cost of approximately $15,000 
for serving units in an effort to improve 1ts food percentages. 
An extensive buffet including 4 hot dishes, and desserts, was 
described as marvellous. The luncheon crowd is excellent and 
consists mainly of businessmen from the area. Weekends are 
good with mostly family and couple participation. 


Banquet Rooms (= "Open as require. 
Management was of the opinion that this area had good poten- 
tial, especially in’ certain months of the year in’ that much 
interest is shown in the facilities flor wedding receptions, 
bowling parties, and staff parties. 


In summary, the operation consists of 4 aspects. 
Firstly, the lunch time trade, secondly, the danpner Noury trace. 
thirdly the special occasions, and fourthivs the 9:30 lola 
patrons in) the English Room. | the food receipts one rie om. 
aspects do not balance the liquor receipts; more food is sold 
in the first ‘three aspects but far more’ liquor’ is sold in the 
LOuUrth aspect. 


The inspector's assessment was that the licensees 
had tried hard to improve the food sales. "He was of the oOpsn= 
ion that’ they have tried’ everything; "that. tiey have =2scoou 
kitchen, that food is good, that the general! operation was very 
very good, that they have advertised the food to their clien-— 
tele. He himself could make no further suggestion how a 
greater consumption "of food’) could be attracted, and comldnvst 
think of anything else management could do unless it tried to 
force people to eat which he admitted can't be done. He 
assessed the total operation as being aviully equipped Ginine 
operation and not a lounge operation under the guise of the 
former - it was a very good establishment with a good food 
Service. 


Mr. Sorkos stated that he had done all he could to 
meet the required ratio, that money had been expended to this 
end, and that new approaches have been established in food 
service, and cost of entertainment had been reduced and that 
suggestions had been sought from the Board itself. 


Mr. Sorkos was of the opinion that the extra hours 
that the Board wanted to eliminate were necessary to generate 
enough funds’ to meet the financial obligations: of the buss— 
ness, that the restriction could pat. him oute, of business and 


ING, 


that more time was necessary to find solutions to the problem 
PoGmuna tet S why Ne hasiresisted restriction. 


Lt woulragvappear that the operation has been -ex= 
parced in Size .and kind as to food ‘beyond’ the support avail- 
able from the community. The imbalance in receipts from 
liquor as to food has been compounded by the change in econom- 
fencoOnatLti1ons=so. that the patrons are no longer partaking of 
the expensive meals which were made available at the time of 
commencement of the expanded operations. The general reason- 
able prices deemed. necessary to attract customers are also a 
PaGeOmr in the amount OL) receipts fuom) the sale of food. 


Uponva resumption. of the hearingvon the 6th of 
June, 978, figures were filed with the Tribunal: 


LIQUOR FOOD GouiliLOUOR! GiEOOD 

1977 

Total 423,634 232,486 64 36 
Jan.1978 37,945 se eee we 76 24 
Feb.1978 43,258 a 7O 75 25 
Mar.1978 49 ,458 1617070 76 24 
Apr.1978 41,669 18,614 69 31 
May 1978 38,353 19,655 66 34 


The situation at the Barn Steak House changed 
little in the interval. No significant adjustments were made. 
An examination of the figures shows that the receipts from the 
Sate of food had not;only not ancreased in percenatage, they 
had in comparable calendar months decreased - for example, 
Compara ler: 1.9uUres, tor. thesmonth, of April \are: 


Ee es: BO yoo aitag + OO 62 38 
O77. 33 ,243 Dae OOK 65 Sh) 
1978 41,669 18,614 69 chee 


lt ws. tobe noted that. the dollar amount of Liquor 
sold increased substantially, whereas the dollar amount of food 
food sold remained relatively the same. This is highlighted 
in some of the other months, for example, for the month of Dec- 
ember: 


1976 38,439 26,699 59 Al 
1977 53,654 26,026 67 33 


Twelve month totals may be compared as follows: 


1976 325,601 212,087 60 40 
1977 423 ,634 232,486 64 36 
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Management had neither increased its receipts from 
food sales on a percentage’ basrs Tior had it decreased its 1e— 
ceipts from liquor sales to bring about the 50/50 balance 
required: 


Mr. Sorkos reiterated that he was a "food man", 
that he couldenot force ,eating"of food! on his clientele wne 
preferred to drink rather than to eat, as demonstrated by the 
fact that patrons would ‘come in the most’ inclement weather Lo 
drink but would “not do so to'veat. “He was willing, to try canny 
thing -to achieve a balance and welcomed suggesti ona iihe 
excellence of the food available in the Steak Room at reason- 
able prices did not attract sufficient patrons to achitevera 
balance. The predominance of liquor sales in the Victoria 
Room (sandwiches available) and the English Room (sandwiches, 
hot and cold buffet dishes available) brought about the imbal- 
ance. )Mr. Sorkos acknowledcved, as the inspector had inatcartea. 
that the English Room, though not intended as such, for food a1. 
availablé, was akin’ to a Jounge operation, particularly ‘after 
9:30 p.m. when local rock & roll bands provided entertaznment. 
Indeed, the situation there 16 such that 10 71s' not tikelyetnad 
the percentage of 30% food required in an entertainment lounge 
could be met. 


There is no doubt that the establishment has excel- 
lent food menu and physical plant for food service. In all 
respects except the food balance, it is operated well and is 
performing. a dining service to, the publee and 1s) making 
available a variety in such service that attracts a cross 
Section of Ypeopile: 


However, the regulation is*¢lear — in a premises 
licensed as a dining lounge, the 50/50 balance is a term and 
condition of the licence, and management must develop an 
Operationy to rcompily.. 


Mr. Sorkos reiterated that the complete operation 
as carried on was necessary to have a total viable business, 
and to meet liabilities. He had suffered a loss in 1976 but 
had a good year in 1977. A statement of liabilities included 
the sum of $315,000 for the purchase in December, 1977, of 
land - an obligation entered into by Mr. Sorkos when he was 
aware that a restriction could well be placed on his operation 
which might have, as he himself explained, a negative effect. 


The Tribunal finds that the licensee is and has 
been for some years in breach of the term and condition of the 
licence set out in Ontario Regulation: 1008/75 Section 6) sub— 
section (5) Paragraph (a). 


The Tribunal is of the opinion that whether or not 
reasonable time should be allowed any licensee to achieve the 


Ne) 


bolance: required, this licence holder has: had more than ample 
time to demonstrate compliance and has failed to do so. 


Accordingly, the Lagquor licence Appeal Tribunal 
confirms the finding of the Liquor Licence Board and hereby 
attaches a term and condition that the sale and service of 
liquor in the premises’ coming within the Dining Lounge Licence 
Shoaliavcease at 11:00 p.m. “daily in order to reduce the sale of 
PirauoinDy Tenoving trom the peri odor voperation “that time 
Peingewhrch time the sale of Liquor has been significantly 
Peenominant.-—serlne Teibtinal aso ithe further opinion that the 
matter be reviewable by the Board if circumstances warrant a 
ehanee in one direction or other .<* 


BVO: ) The “above idecasiton was .<ppealed to; the Supreme Court 
of .Ontario (Divisional Court). 
Thevappealehad not been concluded 
ac, tne goime, ofa bhisy pubilaeata on. 
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DINKEL'S TAVERN - Toronto 


Dinine Lounge: Licence 
issued to Paul Dinkel 
APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN; YAREMKO’, -Q'.C., CHATRMAN 
JACK AC & IS iMeana 
BARBARA J. SHAND, MEMBERS 


COUNSEL: R. G. DOUMANI representing the Licensee 
S. A. GRANNUM representing the Liquor Licence Board 


DECISION: SO Uy 5 a bone 


Paul Dinkel is the licensee (#091157) of the 
premises classified as a tavern under the name and style of 
Dinkel's Tavern, 88-90 Yorkville Avenue, Toronto. 


The licences issued to the licensee in 1976 are: 


Dining Lounge Licence (Serial #0964) 
in respect ‘of -2 rooms. Located: 
ce sub-basement southwest section, and 
Bee sub-basement east section 


Patio Licence (Serial #16648) 
in respect of 
northeast section outdoor area. 


Thevstotal capacity 1s. 192% 


Terms and conditions of the licence are set out in 
Ontario Regulation 1008/75 including the following relevant 
provisions: 


6(2)....liquor may be sold and served in an 
establishment Dbicensed “as a 7... .dining VYounce 
Jess COR in, an) OUtdoor area ad pjoumind ers 
dining “Lounge... .for which a patra Licence ae 
issued). On Sunday... 
(a) liquor shall only be served to a 
person having a meal while seated at a 
table; 


6(5) In each premises for which a dining room 
or dining lounge licence is issued, 
(a) the total receipts from the sale 
of liquor in any month shall not exceed 
the total receipts from the sale of food 
in the same month; and 
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7(1) Where entertainment is provided to 

Patrons O11 premises itor which aldinine Lounge 
licence is issued, the holder of the licence 

Nevecharve sree eroreentry: Co the Imcensed 

prémises to cover*the costs of entertainment 

PrOVtCedeuiary vise resare OUNner acta ties! in. 

the establishment where patrons may be served 

a mea at Lregular meab-hours and where no entry 

fece temetiatwecr, 


Onl Sta spmin Loy 7. the Liquor Licence: Board 1ssued 


a proposal to 


(ayy ssuspend) for, a period, of ten (10) days 
theslaquon el ceneessneld 


(b) “prohibit ‘thesale and) service of Liquor 
on ‘Sundays until Further ordered by the Board 


(ce) Tattachwa therm rand. condition to the Liquor 
irecnce Chae whe tsare-end=service of Liquor 
shalt (ceasera cy LOrprm.= cach evening unta ll 
Lurrnermonraereadaby=awne: Board 


for the following reasons: 


On 10 May, 


ivhner brcenecetholder has*’carried onactivities 
thatrare=conlrary wo the regulations under) ‘the 
bia quorelveencevAct ;9 1975 and’specifically 
Sectione 7) thereof which authorizes.an entry 
fee only where ‘entertainment is provided and 
thene.are "other Taciiitries on the premises (to 
watehtnoSentry i eevrscharced" in ' that 

"On Sunday, March 27th, 1977 between the hours 
OFFS OSs prem “andvcelosing tame; “the~licence 
holder charcedvanventry fee of S$3"ror entrance 
to the licensed premises 


LOnSaundoy, sMoareneamenewLo/ a. the. .lLicence holder 
ALA ew bVyehie employees ,eserve, liguor, to. patrons 
notwithstanding that the patrons were not having 
2 Mewena Vai nee time orescervice jot Che Liquor 


"The Ptcence tholder“isvalso in’ breach ‘of *Section 
6(2) of the regulations" in that 

"the total receipts from the sale of liquor in 

each ore tne= montis, + July 1LO76¥until December, 1976 
have-exceeded® the* total receipts from the sale of 
Foods 


UOT 7," the Liquor iae@ence Board: found 


Mihnatremchie wu lecensee bast GcarrlLed om activites that 
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are contrary to Section 7 of the Regulations 
under the aforesaid Act in that he did charge 
an entry fee of Three ($3) Dollars for entrance 
to the licensed premises; further, the Licensee | 
has provided 'Sunday' service and sale of liquor 
in these licensed premises in a manner contrary to 
Section 6(2) of the said Regulations and, finally, @ 
since July of 1976, there has been a contravention | 
of Section 6(5) of the said Regulations in that 
the total receipts of liquor have vastly exceeded 
the total receipts of food. 


and ordered 
“(1) The. 'Dining Lounge? Licence granted to 


Paul Dinkel in respect of Dinkel's Tavern 

shall be SUSPENDED for a period beginning 

at the hour of 12:00 noon on Thursday , 

May 26ehy,. L972 seand Fo continue in effect until 
the opening hour on Monday, June 6th, 1977 


"(2) Upon completion of the aforesaid "SUSPENSION" 
the 'Sunday' service of liquor shabl cease 
until further ordered; and 


| 

"(3) Upon completion of the aforesaid "SUSPENSION" 
terms and conditions will be attached whereby the 
sale and service of liquor shall cease daily at 
10:00-p.m«.forzaypeyicd of six months, at which | 
time the matter of food and liquor sales wilisbe 
reviewed in relation to conformity with Section 
6(5) of the Regulations." 


Dinkel's Tavern started as an unlicensed restaur- 
and some seven years ago, occupying a sub-basement consisting 
of 2 rooms together with a patio area which was suitable for 
seasonal use only. 


The establishment was operated from August, 1971 ae 
a licensed restaurant (with the licences referred to earlier) 
with entertainment under the name of "Don Juans" till June, 
1976. Extensive renovations were made during the period 
February to June, 1976 ata cost of $151,000 (with $80,000 
still owing) and the establishment re-opened as Dinkel's 
Tavern. 


The two indoor rooms were melded into one. The 
patio became part of the enclosed area suitable for year-round 
use. Admittance thereto is through the main door of the estab: 
lishment. Dining and entertainment is offered in the one room 
created, and dining only in the "patio" area. Mr. Dinkel is a 
chef by profession and is a restaurateur of considerable exper 
tise and has been employed in many licensed outlets, including 


2 of some rank. 
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There shad sbeen sno =problemsS an the operation of 
this establishment for the period of 5 years preceding the 
issuance of the Notice of Proposal. The imbalance was not the 
BpFeewnol Comment or action by the inspector or, anyone on 
Deuwtin Oly Che Board prion lo, therissuance, of the Proposal: 


Detarlswol Che, Quarverly Returns for the year 1976 
were filed at the end of that period when the inspector was 
re-assigned and they came to the attention of the Board. 


Om the evening of the 27th ,of March, 19:77 -shortly 
ameer Oepms Mr. McALLister, an inspector with the Liquor 
Licence Board of Ontario, attended the establishment as a 
pesult of ta complaint. in respect of a cover charge, being 
charged. There was a sign indicating a $2 cover charge during 
the week and a $3 cover charge on Sunday: there was no 
Section that a patron could (enter ‘to dine without having to 
payncnewcharce. 1Mm. (McAllister tpaid,the charge to Mr. Dinkel. 
MEcemmentlering, he noted /thatccustomers, were served, liquor 
enough they were not having food, i.e. not while having a meal. 


Receipts from the sale of liquor and receipts 
from the sale of food placed before the Board hearing included: 


Quarterly Return 


1974 
Liquor Food % Liquor % 
Jan Feb Mar §$ 13,834 16,436 46 54 
esha 
Jan Feb Mar LTE Sys oHe) 2107, O26 47 DS 
1976 
Jan Feb Mar 21650 2eel LS 43 DL 
Apr May June 32,465 Soi IO 45 28 
Jul Aug Sept 77,829 VOL G72 80 20 
Oete Nov Dec LOZ 547-20 (Zino Fy ee 82 18 
UOT 7. 
Jan Feb Mar 105 "137 24,404 81 19 
Monthly Return 
for above quarter 
Jan 34,044 9,270 79 eal. 
Feb 34,338 NSS} 81 ine 
Mar SO hos 7,870 83 17 


Ab the Board tearing, on behalt of the licensee it 
was put forth that in respect of the imbalance he really was 
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not cognizant of 'what was happening'; that he now fully 
appreciated the gravity of the situation; that ne vwas sin sone 
process of attracting a luncheon trade and was implementing a 
revised menu. A request was made for a period of probation to 
conform. The Board issued its order. 


On May 27th the licensee, by his solicitors, 
advised the Board of a change in the hours of operation of the 
establishment such that the hours would be, with the exception 
of Sunday; from) 7-p-.m.)to, 4. a.m.) The Luncheons tria nade oc 
worked out and the later opening avoided the problems of the 
cocktail hour crowd. The Board was also advised that Sunday 


liquor services had ceased but that the premises were to remain 


open from 7 “p.m. to 2 a.m. onvthat day forethemsalicvandecon. 
sumption of non-alcoholic beverages and food. The practice of 
imposing an entry fee was discontinued. 


Prior to the Tribunal hearing the licensee made the 


following changes in the operation: 


- a new menu instituted and food prices increased 
- a menu placed on every table 
- the following minimum food provisions imposed: 


(a) a minimum food order Monday to Saturday 
of 75¢ for each alcoholic beverage ordered 
applicable tovany dinner item on Che menu 
including four 1tems each priceda tl mwroe 
added to the menu 


(b) a minumum food order of $2.50 on Friday, 


Saturday, and holidays. 


(The Tribunal notes that this had 
the concurrence of the Board). 


Jiquor prices decreased 


(The Tribunal notes that the earlier 
"scotch.& soda" had !costy $2510, .anow 
the charge was a "scotch & soda" for 
G15355 and peanutsmrornaoc. 


the sign on the sidewalk in front of the 
establishment has been removed 


= the description of, "night club ™ son "thesanwniine 
above the establishment has been replaced by 
VRestauranti .. 


- a copy of the menu has been displayed on the 
outside of the establishment, and 


the staff has been instructed to emphasize the 
food aspect of the operation. 
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Hecipives trom, the sale of Iiquor and receipts from the sale of 
pooGwdcetraiuled tor the Tribunal Hearing on 21 July, 1977 were: 


Liquor Food % Liquor % food 

Monthly Return 
April 33,658 9,690 78 De 
May 2757 O 10,264 ae 27 
June 2 5 DEO) 10,982 67 Bei 
Weekly Return 
July 2 be obec Svat ces) 60 40 
" 9 ay 781 3,305 59 Al 
uu Ly 8) 5 7 4,961 45 Bis) 
3 above ae PE 

weeks 14,432 ZEN OAa, 55 45 


It is clear that upon the renovation and the 
reopening of the premises as Dinkel's, the operation had 
SGrangea drastically from a dining operation to an operation of 
entertainment (food, liquor, and music) where the dollar value 
Stesaquor sold increased drastically in amount and proportion 
to the value of food sold. Whether deliberate or not, the 
Various changes in the operation were such as to bring this 


BapoOme me rrinted Material indicated the approach. The wine last 
had (with a logo) words, "Restaurant, Discoteque". A proposed 
adinner menu had the words, “Restaurant, Bar, Discoteque". 


Tora, Man inwbusiness the inerease in revenue would 
pewpleacing;:, bute toxzthe Jdicensee, as one who, hadr been in a 
ticensed. dining: operation for: some time, the imbalance should 
Mave brought “about greater immediate concern and, some remedial 
nemo NCL thet would appear to, have occurred until after the 
Board action. The lacence holder maintains that, the action or 
MOcerCOrrectly, the anactron, or “the: mnegular inspector lulled 
nite tito pDelievinge that nothing; was. out,of order. 


It is clear that the imbalance was caused by the 
eabepand cervice of liquor that took’ place after the ordinary 
dinner hour to patrons who attended the premises generally at 
Piet eine NOt pwath invent, of dining, but fom entertainment. 
Parvoeolsco clear thatathne actaons takens by; thei licensee arter 
Pie Board hearing had the effect of reducing the imbalance 
etoOniitcantly. The weekly figures for the month of July where 
The average receipts from. the sale of food for 3 weeks were 
45% and for the last week 55%, are significant and indicative. 


Receipts from tthe sate of Aa quorvand)receiptsitfrom 
tessa le of food detailed upon the resumption of the Tribunal 
hearing on 28 June, 1978 were: 
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Liquor Food % Liquor % Food 

Week ending 
July 23 4,125 ARe30 49 51 
u 30 4,274 4,609 48 52 
Monthly Return 

(Board figures) 
WO Y 
July $ ORIG 55 19,434 50 50 
Aug. 19,546 19,403 50 50 
Sept. 19,564 Lie Ox BS 47 
OCHer. 16,344 Loe, oO Dia 48 
Nov. ei arpole 6p oS axe 47 
Deer Cota PAOD Wick 52 48 
Ae Tyas} 
Jan. 15,334 LOGS 50 50 
Feb. 15,438 LSet 74 50 50 
Mar. 18,858 eS 6 CESS) 50 50 
Apr. Poo Ae a ON YY 50 50 
May Zon I9 ORAS eu SOR, 49.3 


The Tribunal notes from all the figures filed that 
the dollar value of liquor receipts has gone down about a half 
from $105,137 in the first quarter of 1977 (when the matter 
had been brought to the attention of |the Board) to $49,630 in 
the first quarter of 1978, and the dollar value of food 
receipts had gone up about a half from $25,103 in the first 
quarter to $48,971 - a significant swing. 


The monthly receipts from the sale of food have 
continued as before the Tribunal earlier, and generally just a 
little less than the monthly receipts from the sale of liquor —- 
lately, less than one percentage point, insignificant in com- 
parison’ with) the ditterence ofVatvyear ago. 


Mr. Arthur Bell, an inspector with the Liquor 
Licence Board, testified that the establishment was very. well 
run and that there was no cause for complaint except for the 
food imbalance. In that regard he had noted that the staff 
were promoting the sale of food. 


The licensee testified as to changes since the | 
earlier hearing. There was placed a sandwich sign on the side-_ 
walk stating "Dinkel's Dining Lounge". In the operations, | 
staff were instructed to, and in fact did, promote: the 
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Consumption Ole 60d ..= Pood services continued ‘until 12:30 a.m. 
wilthe the cher ‘on duty till that hour and now an after-—theatre 
crowd came in to dine as well as to drink and dance. This was 
significant in that other establishments in that area stopped 
Pood weervace at 10 730Np.m.9 The prices of servings of wine 
were to be increased. Price increases were also to be made 
Tore mood, namely, 


(1) an increase in minimum food order 
Monday to” Saturday from 75¢ to $1.00 


(2) Tan ineresse sin alie75e a2tems, on the menu 
tOluS LOO 


(3), an increase tn all other atems: on the ment 
bywapproximarely ten percent. 


He was confident that these changes would be adequate for con- 
Prien start compliance with the regulations. Mr. Dinkel 
stated that closing earlier would remove the late dining 
clientele from him. 


The Tribunal has taken notice in this matter that 
the Hon. L. Grossman, Minister of Consumer & Commercial 
helabtons, had stated anche Legislature of Ontario on 25 May, 
£o73), aseyrecorded in Hansard on) Page 2770: 


"we intend to drop the requirement of a sit-down meal 
Wechwat SunGaytaGrink., The; food-=—Liquor ratio provides 
sufficient control over consumption so we intend to 
enforce this restriction instead." 


PHeche wa Chteor tthe torecoincs, sand upon ithe consent 
Stealiapartaes, the Tribunal has determined that the decision 
of the Liquor Licence Board dated 10 May, 1977 should be 
altered by revoking paragraphs numbered 1, 2, and 3 thereof and 
substituting the following therefor: 


(1) There shall be attached to the said licence the 
Lernieanis COndttLOne that the sale or syiquor on the 
ircensed premises onesunday shall be prohibited 
Uiieiwestohmti me wos eIemAC tt Or Reculattons per 
taining to Sunday sales shall have been changed 
Or wuntel Gsuchetimeras ther licensee shall have 
aAppined) toatheiuiquor bicence Board for specific 
permission to resume the sale of liquor on Sunday. 
Liat har rime ties licensee eatablisnes that 
Section 6(5) of the Regulations has been complied 
with in all other respects and that the Sunday sale 
Cie quore would eno likely Lead to further breaches 
of the Act or Regulations then permission for the 
sunday sale of diquor should be granted. 
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(2) The licensee is given to 3lst December, 1978 to 
demonstrate compliance with Section 6(5) of the 
Regulations and that the Liquor Licence Board 
should review the licence after the 3lst day 
of December, 1978 to determine whether there 
ought to be terms or conditions attached to the 
licence which will be to assist the licensee in 
achieving the desired results. 
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DIPLOMAT TAVERN #2, Downsview 


Dining Lounge Lbrcence 

issued to 

Mantinia Holdings Limited 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JACK TC. SIMeand 
BARBARA J. SHAND, MEMBERS 


COUNSEL: JEFFREY EASON representing the licensee 
S. A. GRANNUM representing the Liquor Licence Board 


DECUSLION: She TAM eee een NSE) 


the Trabunal takes »notice of its decision. of 18 

Tamar lort reported 1) LsA 1. \Page. Sil which sets out the 
Operation of the licensed premises to that time.* That deci- 
Sx2on concerned an order of the Liquor Licence Board on the 16 
September, 1976 

Mthat the sale and service of alcoholic beverages in 

these licensed premises SHALL CEASE at 10:00 p.m. 

dazly effective at the closings hour October’ 2nd, 1976 

once coeremain in effect. Wntil March 21st, 1977, at 

Wagenetaime, this, Order will be reviewed by the Board.’ 
The Liquor Licence Appeal Tribunal upon appeal revoked the 
Sederpemand iprected the Board to, review the licence after the 
EatieoayeOt October, (1977, to determine whether there should, be 
attached at that time a further term and condition as the Board 
considers proper. 


The present licensee is Mantinia Holdings Limited 
of which the shareholders are Messrs Demetre (Jim) Procopos, 
Stephane (Steve) Galiotos, and Demetre (Jim) Sotiropoulis, the 
former licensees. 


On thei4athvot May, 1978, “the Board issuedsa Notice 
OfLerProposal ‘to 


Wartach to the Dining Lounge Licence(s)...a TERM and 
CONDITION thatythe sale and service of liquor ain) the 
ectablashment, shall ceasevat 10:00 -p.m, 


penotes—| 2- typographical errors “appear in. the decision as 
printed: 

mROre races | Ld Ne. LOL OS ove ehnouldse read #1975" 

- on Page 33, Line 29, "unaware" should read "aware". 


for the following reasons: 
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The Licensee 1s carrying on activites thatware win 
contravention of Section 6 subsection (5) of the 
Regulation 1008/75 under the) Liquor, Licence yAct{ 1975S 


and, in. particular, 


the total receipts from the sale 


of Liquor an the dining lounge, have exceeded) theutotarl 
receipts from the sale of food in each month during 
the period commencing September 15th, 1975 and ending 


March 31st, 


LO oa 


At ‘the hearing of the, Board.on 13 June, )197eeto 


deal with the proposal, the following figures were before it: 


O75 
Oct Nov Dec 


1976 
Jan Feb Mar 
Apr May June 


(The above figures had been 


hearing) 
Jul Aug Sept 


(the above figures had been 


Liquor 


55,515 


55,003 
59,197 


Stipe 


earlier appeal) 


Oct Nov Dec 


Oats 
Jan. 
INI) 5 
Mar. 
Apr. 
May 
June 


July 
Aug. 
Sepice 
OGG. 
Nov. 
Deo 


L978 
Jan. 
heb. 
Mar. 
Apr. 
May 


55,782 


15,021 
15,974 
207,125 
Lee 719 
17,088 
17,445 


14,784 
14,486 
VevAe ae 
E7075 
18,024 
16,621 


16,084 
15,780 


16,610 


17,367 
18,395 


After the hearing, 


Food 


25,033 


231; O03 
24,842 
before 


27,489 
before 


31,534 


9,956 
10,886 
13D Oe 
12,080 
Leo 
T2793 


10,419 
11,246 
PS G2 
Nisley ONES 
Pa oes 
1t,83e2 


11,886 
Lie2te 
13,035 
14,630 
15,952 


the 


the 


q Liquor % Food 
69 Byil 
Ab 29 
70 30 
Board at its earlier 
68 Bye 
Tribunal at the 
64 36 
60 40 
59 4l 
60 40 
61 39 
58 42 
58 42 
59 41 
56 44 
60 40 
60 40 
58 42 
59 4l 
58 42 
58 42 
56 44 
54 46 
53 47 


the Board attached to the 


licence the term and condition 


fal 


Weommenc tng PUESDAY =. JULY: 4THG 19/78 ..c-theasale of 
mit OnoOnt Ce beverages imine  Daning Lounge’. of the 
Bap omateravern ishal li i(CBASE “ateal 00) p smisMonday 
ehrouch Saturday @inclusive ; vntil such time as the 
requirements of the Regulations are. satisfied"'. 


The Board expressed an intention to review the 
operation from the standpoint of the food and liquor sales at 
fnewend of September, 1978, 


At the Tribunal appeal there were filed the most 
recent figures 


Liquor Food % Liquor % Food 
June Tea.521 es seas ae A? , 


Mr. JA. oR. McAlister, an investigator withthe 
Pier mi once BOard, aLcended, the premises to monitor, the 
sales and the following figures were obtained: 


(taken from the ledger for the days noted) 


Mon. June 5 450.19 Bier asie) ez! 46 
Tree ounme "6 O27 357 465.90 58 42 
Wed. June 7 614.43 AVS} 0) (55) 45 


(Taken periodically during the day from the cash registers) 
fhur. June. 38 1D 70.34 Clie 4 55.62 38 


NOt alone Liquor sales for, Thursday reflect the attendance 
aeutnenOremi_ses OL (striking cement truck drivers who 
Stayeduthere most of |thewday,'celebrating’ the 
commencement of their strike. 


Pia gune 9 
at) 2... 


Main 100.25 124.25. 44 56 
2nd Floor TOO eg Col Sea 69 
Total 200.40 346.00 36 64 
L2A5—7-p om: 

Main 132 ao UIAMSO ESS 47 
2nd Floor 202095 65730 “75 25 
Total Be5n05 180.20 65 5 
oO Dun. 

Main O32. cS 58.60 63 37 
Pinel iilrexene HO OO Si OMmaS ede 
Total 210.15 G7AS50 68 2 
POTD. — alms 

Main 164.50 sero. =59 Al 
2nd Floor 134.306 13275987 13 


Total 298.50 TaGago. 69 on 
Day Total 1,044.20 (BOW Aes +9 Al 


te 


NOTE: The periodic figures for liquormanclude sales tax and 
mix and accordingly the actual receipts from the sale 
of liquor would be slightly less. However, the ad- 
justment of the ratio to food would not be significant. 


Tt was. again not, disputed that the licensee fas 
continuously been and is in breach of the term and condition 
set out in Section 6(5)(€a), and the Tribunal so finds." It was 
argued on behalf of the licensee that the continuing and total 
operation of the restaurant should be evaluated. The plea was 
that since progress had been made towards achieving a balance, 
the term and condition restricting the sale of liquor should 
not be attached at this time because of the likelihood of the 
business being irreparably harmed. 


The general operation of the restaurant continues 
£6 be without criticism except ‘for the Liquor foodiratio. sie 
is well run in a businesslike manner, clean, and well serviced 
with staff and’ good equipment.” There are’ no Known adverse 
police or other reports onpiile?y “in addition topene (parece 
named shareholders who take an active role (one as cook, the 
others as barmen) there are 3 full-time chefs, 5 full-time 
waitresses, 1 part-time waitress and a part-time doorman. The 
main cooking is done in» the basement, with 2 kitchens: on)the 
main floor. There are freezers well stocked with meat and 
fish. The monthly food ptirchase 1s considerable. the 100d 
offered is substantial for the price asked: ~The general ncnu 
is extremely good, with quality meats and all items in good 
portions at most reasonable, indeed inexpensive, prices. Good 
2-course specials, varying from day to day, are offered. 

Steak specials for 2 are most attractive I price. 


The monitoring of the food and liquor service dem-= 
onstrates that the receipts from food sold are substantial 
during the lunch period. About 98% of the customers partake 
of food at lunch time and through the day about 75% eat. The 
lunch is varied and includes a considerable number of steaks. 
The kitchen remains open to 1:00 a.m. with a chef continually 
on duty and all, foods are avarlable. “The jinvesuieacor 
observed on his Thursday visit that at 1 a.m. four businessmen 
entered and ordered steak dinners which were served, the ser- 
vice-<continuing Until, shortly before craim.) The totalmoper= 
ation is that of a genuine restaurant. The operation in the 
opening hours is that of a busy dining Lounge: in tic. fave. 
hours the operation assumes the appearance of a lounge in 
which food is served in an appreciable though unbalanced 
amount. Thursday evening, for example, 31% of the receipts 
were for food. The change in operation is not because of the 
intent or desire of the management but because of the personal 
habits and requirements of the clientele: 


The operatitonrot “the resvaurant, 15 Uber taco 
several significant factors. 


CS 


ij7ee Customers are mainly) working class and not, too affluent. 
Maemermease an hood prices would dikely affect volume of .bus- 
Peco cnmen lg Mine munes OOdapurechase; policy, ora food ticket pro- 


Cequre, Or anrerusal to serve; Liquor unless food as ordered, 
couldsalienate: clientele, 


Peon 1S a preblem init that. the, tavern as. in a smali bus-— 
iness shopping complex and the parking area is shared. The 
distract from which patrons can be drawn 1s Limited: 


Dee tine cSuaplishmenl 1s surrounded by other restaurants, four 
Or the Seven businesses are food places. There is another 
restaurant which is two doors away; AS Dinaienenenm nth aS tania @ Oc 
restaurant) and a  'McoDonald*s' are close by. The competition 
LOrgethex pensive Cating 1s Creat. | A further effect of this can 
besiawstrated by the fact that patrons, having eaten inex= 
pensively and lightly at a fast food outlet (e.g. a hamburger 
at McDonald's) come to the Diplomat for a beer. 


eee eit ware erestaurantes ini mile radius.) ¢Those an the 
MoriGalewonOoppingCencre,) ai the Holiday Inn, and! in the 

ic oumpoeHocel@ attract: a more atfluent clientele* and family 
dining: 


See Onethe whole there; is mo profit) in the food) aspect. of the 
eperation. 


Gre Ges sandwiches and Lesser plates offered are So reasonably 
paced thatwwivit2rdrimks the balanceiis arfected: 


(ae men restriction of LIVp.m. would mean ‘that few customers 
VoOldmatrhend thie: premisess at Cem lla pem.-and evensatter) 9:30 
Pie ne accompanying i reductionyineancome would have ardrastic 
Se eceteonetne total busigmess. An examination» ob )theyitigures 
Optartnedafrom monitoring) shows the significance of the income 
airinC@ ini Ss Derlod. 


ihe tribune Petimdscsunar tne licensee has been? and 
temexereino, COnLiInusne wand very determined €frorts tor bring 
about a balance. Indeed, the efforts appear to be exceptional 
in comparison with other places. The quality and price of) the 
POCOmareaatetractive Ws (here, 1Seam efter. toepromote con= 
sumption by the use of substantial signing and menu postings 
Sutside. byuthe use of ment place settings), cards: for ispecials, 
gndechew lake. jethessurroundsnes have been redecorated: The 
Wiole Operation, is withour, faulty 


LHS pceltOomrdinteleult circumstances, thes er Forts 
bavenPotnent Gui bes hore herqiartersol.Aprid, (May, Junelor £976 
preceding the original Board order of 16 September, liquor and 
food receipts were $59,197 and $24,842 respectively - a per- 
Senus0eror 140 £on30) Bhor the sameyquarteryol 1977, aryear 
later, receipes from. laquor and) foodswere $53, 752°-and $37,104 
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respectively, a percentage ratio of 59 to 41. For the same 
quarter of 1978, a further year later, when the Tribunal is 
considering the matter again, the receipts from liquor and food 
were $53,929 and $46,957 respectively, a percentage ratio of 

53 to 47. The dollar value of food has almost doubled, whereas 
the value of liquor has decreased. The food figure is even 
more Significant inthe light of the fact) that’ the praces 10 
the patrons have remained the same throughout the period, for 
management absorbed higher food costs by assuming a greater 
portion of overhead costs personally e.g. by working 14 or 
more hours daily. 


The Tribunal is taking cognizance of the fact’ that 
the licensee is not emphasizing (i.e. pushing) liquor sales, 
is exerting a bona fide effort in promoting the consumption of 
food and is having considerable success toward the goal of 
achieving compliance with’ the ‘Section in, question. In) the 
light of the 42% average for the’ S-days in June noted, eit must 
be assumed that there were days in June on which a balance was 
in fact attained to achieve an overall average of 47%. The 
Tribunal is also of the opinion that these licensed premises 
are rendering a service to the community to which they relate. 


Mr. Grannum has submitted on behalf of the Board 
that, in the light of) the word’ ™"chall™ in? Section 6(5)'(a), once 
the Board is*seized of a matter at must take (someractron sie. 
a suspension or attachment of a term or the like, is mandatory 
upon the Board having considered the matter. The Tribunal does 
not interpret’ the relevant sections’ in thatimanner. “The Tri 
bunal has acknowledged that Section 6(5)(a) is clear, and in 
itself isunequivocal"and inflexible, “and that the Board, in 
the enforcement of regulatory aspects cannot permit breaches 
thereof to continue indefinitely. The Tribunal however, is 
still of the opinion that the Board has discretion in the ex- 
ercise of the powers given! to» re with respect to accriom upon 4 
breach of a term or; condition of a iveence. ” Pte t= noteanviine 
where the Legislature has seen fit to require mandatory action 
it has done so in clear terms, e.g. by a recent amendment to 
the Liquor Licence Act (Bill 96, 1978 Session) a 7-day suspen- 
sion automatically follows a breach of Section 45(2). In re= 
spect of what can be taken to be a regulatory requirement the 
Tribunal believes’ that in the’timing of action taken; caution 
must be exercised that the action designed to bring about com- 
pliance not be in fact a penalty greater than that contem- 
plated. No one can say with certainty that the restrictive 
term would irreparably harm the business, but in the light of 
the position put forth on behalf of the licensee that poten- 
tial as to ‘be considered? The possibility of the equivalent oF 
a revocation of a licence by indirectly putting an operator out 
of business is a matter worthy of consideration. The Tribunal 
is not to be taken as being of the opinion that the Board's 
powers are limited; indeed, in an appropriate case relating to 
Section 6(5)(a), the Board can exercise all the powers given 


16s) 


Peete ruain”g that Or revocation. 


The Tribunal has acknowledged as a basic principle 
fie tie concumptLton,of talecohol in Ontario that liquor and food 
Sioulasvomvovet her, Gi is itkely that the quantitative amount 
of food consumed by Diplomat customers in total, in proportion 
EOmtie -Guantitactive amount of liquor is greater than that of 
other licensed premises where the balance is met because of 
thennigherrprtces (or Lhe same food in these latter premises. 
However, the yardstick set out by regulations because of 
administrative exigencies is the dollar receipt. It is incum- 
Dem upon the iicenseée,to,so conduct..the total operation as to 
Mectethat yardstick. (“[ 1S to be noted the yardstick provides 
a Great deal of flexibility to the licensee in an overall 
Speta VON. Licensees must accept the fact that the Act and 
Regulations thereunder are to be enforced as set down. 


During the earlier appeal it had been represented 
tidtt sa o—year period’ would be necessary to turn around the 
balance that had been inherited. The Tribunal had been of the 
Opinion that 2 years was a reasonable period. However, it 
accepts the fact that each situation must be assessed on its 
own and that what appears reasonable from the outside may not 
be so from the operating point of view. A three-year period 
Were, upmon 2c Sepvember,) 19/78. 


Thesthr Duna un ths. ansranice 15 of) the: oprynivon 
that in the present situation the onus should remain on the 
Peecensee tO attain compliance by its own methods, either as 
Hevervo One Carried (on) Orvas Changed, and that under the pres-— 
ent circumstances, a little more time be allowed for the 
Spportunity to do so. 


Tae TRIBUNAL ORDERS that the ‘decision of the Liquor Licence 

Board. in respect of the said licence be altered to read: 
Peemmenc i ngnWwednesday, the 18th day, of October, 1978 there 
Shall be attached to the said licence the term and condi- 
Lionmtehagt the sate of abcoholic beverages in the rooms 
Speci Tec inethesscard licence, shall CEASE at 11:00 p.m. 
Monday through Saturday inclusive until such time as the 
requirements of Section 6 Subsection (5)(a) of Regulation 
1008/75 are met provided that if the said requirements are 
eteroretne Month of September, LO7S the said term, and 
Condi tioneshnalivnen iat. that stime become effective but 
Sha llebecomese! heetivejon the 1eéth day of the month fol 
lowing the first month thereafter that the said require- 
ments are not met and provided that the Board may review 
the said licence in accordance with Section 10 subsection 
(1) of the Liquor Licence Act and provided that the Board 
may remove such term and condition in accordance with 
Section 10 subsection (2) of the said Act" AND THE 
TRIBUNAL HEREBY DIRECTS the licensee to file monthly re- 
ports in respect of the said receipts with the Board 
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within 15 idays fof the end, of (cach month wunti le sich taime 
as) the Board directs Ovnerwice. 


CO 


KIRKLAND LAKE HOTEL, Kirkland Lake 


Dining Lounge Licence and Lounge Licence 
issued to 

Gr cA. Bacon Hotel Si iimiscted 

APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: S. A. GRANNUM representing the Liquor Licence Board 
AGENT : G. A. BACON representing the Licensee 


DECTSLON: © 25 “August, 1978 


G. A. Bacon Hotels Ltd. is the licensee (#010360) 
since October, 1977, of the premises classified as an Hotel and 
known as Kirkland Lake Hotel, at 53 Government Road West, 
Kirkland Lake. 


The licences issued in respect of the premises are: 


Lounge Licence (Serial #8615) 
im respect. of a-room’ located 
Main Floor, Northeast Section 
Capacity 188 persons 


Dining Lounge Licence (Serial #2106) 
in respect of 2 rooms located 
1. Main Floor, Centre Section 
2. Main Floor, Southwest Section. 


The building is 3-storey with 30 bedrooms, of which 
pare. occupied by Mr’. °G. A. Bacon and his family. 


thewrresident. and=cole shareholder of “the corporate 
licensee is Mr. Bacon and he is Manager of the operation. 


The licences are subject to certain terms and 
conditions set out in Regulation 1008/75 Section 5(5) 


USubsect to Geetion 46); "no holder of a’ licence ‘shall 
permit any person under, or apparently under, the age 
Of eighteen years’to enter’or be upon the’ licensed 
premises”. 


On the 16th day of March, 1978, a Notice of Proposal 
to Suspend the liquor licences for 30 days was issued by the 
Liquor Licence Board for the following reasons: 
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"3. The licensee is in breach of a term and 
condition of its lounge licence in that, 
contrary to Section 5, subsection 5 of 
Regulation 1008/75, the licensee did by its 
agents and employees, permit persons under 
the age of eighteen years to be on that part 
of the premises licensed as a lounge on the 
llth of February, 1978, at OCW Dp ais 


The names of the said persons are. 
Linda Barrette, born 29 Feb. 1960 
Paulette Cholette, born lt Sept. 1960 
Dawn Clement, born 11 Feb. E9G6L 
Geoffrey Cory, born 15 Jan. LOG) 
Troy Hoffman, born LS) Neves 496) 
Andrew Howj, born 5 May, 1960 
Crystal Lamothe, born 25 Feb. 1960 
Jeff McLean, born e7 Dec. 1961 
Stan Shelp, born 21 May, 1960 
Kelly Smith, born 20 Jan. ue tone 
Karen Thomas, born 2 Sept. 1961 


4. Liquor was sold and supplied to the said 
persons by an employee of the, Lreensee. a. 


concerning the requirements of the Act and 
Regulations. "' 


At the Board hearing there were filed certificates 
of conviction in respect of the said 11 persons for offences 


contrary to 
provides 


Section 45(4) of the Liquor Licence Act which 


"No person under the age of eighteen years shall enter 
or remain on premises in which the salesorearquor, te 


authora 
precer. 


The Board fo 


and ordered 


zed except those classes of premises that are 
bed by the Regulations". 


und 

nthat the licensee is in breach of a term and 
condition, of “tse 'Leunge' sLicencesiny thet 
contrary to Section 5 Subsection Cai got 
Regulation 1008/75 of the aforesaid Act, the 
Licensee did, by its agents and employees, 
permit persons under the age of eighteen (18) 
years to be on that part.of4the premises 
licensed as a 'Lounge'." 
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“that the "'"Lounge’ Licence only, issued to 

G. Ac Bacon Hotels Utd. “in respect’ of the 
Kirkland Lake Hotel be''SUSPENDED" effective 
at the opening hour on MONDAY, MAY 29TH 1978 
and to continue until the opening hour on 
WEDNESDAY, JUNE 14TH, 1978." 


At the Tribunal hearing, Constable J. G. Tremblay 
Sr eene Oncario Provincial’ Police',a ‘spécial investigator with 
the liquor law investigation branch, testified as to visits 
Weenies Otnernvoriacers, Lo the Kirkland’ Laké® Hotel'on Thursday, 
Pepruary 0, Friday, February “0, and Saturday, February lith 
in response to a request to investigate from the Liquor Licence 
Rotros OL vOwingrats receipt, of avletter of ‘complaint that 
minors were frequenting the premises. 


Hewstaved thatoniFebruary 9th there were 25 to 30 
pat eno eaicme tO on Were apparently under’ the age’ of 18. On 
February 10th there was a much larger number of patrons and a 
large number apparently under the age of 18. The condition as 
to age was based in both instances on visual observation. 


Une patirday, ~pepruary UPthvat about Ll” p.m’, 
Constable Tremblay, together with 2 other OPP officers, 8 
Kirkland Lake police officers, and 2 RCMP officers conducted 
a person-to-person age check. Of some 143 persons present, 
Ceneraity older thansithne night before, “the -orficers saw fit, 
based on a visual assessment of who was apparently under the 
age of 18, to examine about 50-60%, i.e. some 80 individuals. 
Oreernese, the "ll persons earlier’ referred’ to and I other were 
found to be’ under the ‘age of 18°and charged. Mr. Sopha, the 
local inspector (since 1956) with the Liquor Licence Board, 
Was an observer in court later and was of the opinion that of 
ei persons charged; "2 Looked young. The checking process 
mastedsa litte over an hour. “The staff ‘and crewd were 
fully cooperative and no disturbance of any kind took place. 


During the Si visits, the OPP officers observed no 
Pees cnecns /Cuthier at tne doors or at the tables in the lounge, 
though they acknowledged that their various points of surveil- 
Pore 1d nov enable them to vrew all parts of the premises at 
any one time. 


No evidence was adduced that liquor was sold and 
supplied to the above mentioned persons. 


At the Tribunal hearing there was filed a Certifi- 
fare Of Conviction against ‘Gs. A: Bacon Hotels’ Limited for 
breach of Ontario Regulation 1008/75 Section 5 Subsection (5). 


The breach by the Licensee of Regulation 1008/75 
Section 5 was not disputed, and the Tribunal finds that the 
licensee did commit a breach of a term and condition of the 
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licence. The representations on behalt of the Licensee on 
appeal were in respect of the penalty. 


Soon after G. A. Bacon Hotels Ltd. purchased the 
premises on the Sth October, 1977, G. A. Bacon, became aware 
of problems in the operation. He was visited by an RCMP 
officer and became aware that he had purchased a "hornets 
nest'' in that there was a serious drug situation with respect 
to the patrons who consumed a variety of drugs, and with 
respect to some of the residents of, the hotel .., Thejeakingsol 
drugs in some form as estimated by one witness, was partici- 
pated in by 98% of the patrons. Mr. Bacon devcted most of his 
attention in the early part of his management to the drug prop— 
lems and they came to a complete end. Consumption ceased and 
four residents who were suspected of peddling drugs were 
evicted from the hotel residential accommodation. 


Soon he discerned that the Hard Rock Band which had 
an engagement contract to provide entertainment was very 
attractive to young people, especially those under the age of 
18. Minors had been discussed at the Board on the occasion of 
ine transfer of the Licence. He was reminded of wtnewn1ovts— 
ions of the Act and Regulations regarding the presence ong 
minors on the licensed premises and the seriousness attached to 


any occurrences by Mr. Sopha. Untite iene, occurrence 9075 Heb 
ruary, LLlth, mo. person, jparent, OF police officer had made any 
complaint in regard to minors to Mr. Bacon. Mr. Bacon 


proferred the view that it appeared to him that he was the only 
one concerned with any such problem within the community. 
Nonetheless, he took steps with respect to the matter. He 
instructed and admonished his. staff on a continuing basis;that 
it was the policy of the hotel,not to Serve persons under .LS 
years of age, that staff were to ensure that they vertiredathe 
age of any person about whom they had any doubt before service, 
that minors discovered were to be asked to leave immediately, 
and that any table at which there was a minor was not. tol be 


served until the minor did in fact, leave. He went so ieee teks! 
to prepare an acknowledgement dated February Brie (regard, co 
this matter - which was signed by members of the staff before 


commencing a working shift after that date. 


Several such staff members confirmed these general 
and specific actions taken, and that the operation of the hotel 
had improved greatly under the new management. They acknowl- 
edged that Mr. Bacon would not condone under age presence, and 
always backed up staff with respect to the requirements fox 
proof of age on dealings with minors. Three admitted that on 
occasion they were too busy to carry out the required checks. 
They testified that absolute checks were difficult because 
'phony' identification was produced and that very rarely was a 
proof of age card under the regulations in the possession ofa 
person checked. 
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Mr, Sopha testified as to his contacts with the 
premises. He visited the hotel during 1978 some 21 times be- 
Ewecmmbaniany to Mays niner’or ‘the times being before Lt 
bebuuary. —During Nis visits there was nothing in relationship 
formimiors chat caught his attention. He ‘confirmed the ‘exis= 
tence of the drug problem. He brought the smoking of mari- 
auana by patrons to Mr. *Bacon™s attention-and action was taken 
DveMonebacon, mmmnedratcely.” Hrs ,opinionywas that Mr. »Bacon made 
Hnonest efiorts to improve’ the*Kirkland* Lake Hotek operation. 
Hema COLtTeH) tid O21 the “rough” clientele. MrswBacon had-co- 
operated fully with him, had sought assistance and advice with 
Puvesweand never retused to carry oul suggestions or instruc-— 
tione., MC. oOopha was concerned generally about minors, though 
Wompetlent Ot ,CLti zen Or police oOfticer had complained to him, 
and though he was of the opinion that underage drinking in 
Kirkland Lake was not a major problem. Mr. Sopha never had any 
SeeastonetO Warn Mr. Bacon In respect of ‘any “specific incident 
respecting minors. He had witnessed age checks on a number of 
SeeastOMoee al the door and eon the floor, had’ seen’ supervision 
by a waiter and by Mr. Bacon who on weekends, would personally 
Dermat. trerdoor . 


MIS Opna Tecogni zed thevdiriiculty., ofensuring 
that I.D.'s were valid and advised that he had requested the 
visitor a team from theyBoard to assue ‘the identity cards in 
Kirkland Wake for there were almost none in use. 


Mr. Bacon initially was handicapped for, being new 
in the city, he had personal knowledge of no one. He related 
that absolute control of entry would require posting men at 
Caciiioi, 4. O00rs anciluding the 2 exits,."and that. would be a 
costly procedure. He described that friends would let minors 
in through panic door exits; one minor was expelled 4 times. 


Mie BaCOMnTe.Dicanmeantie Occurrence on February, LLth 
by the fact that the employee who was assigned the general duty 
of supervision on Fridays and Saturdays when a crowd was ex- 
Dectrecu, was preventred from being ion ‘duty that night... He didn't 
Wane LO assi0n an inexperienced person and ‘thought that staff 
could cope since a person had been designated as being in 
charge. He himself was accustomed to supervise, but was per- 
sonally unable to substitute on the evening of February 11th 
because of circumstances of a break-in which had kept him up 
wi aioht. He did not arrive at “the premises /until a “few min- 
Uves oct ore vthe "polvee arrived “vo make’ the age check. 


pubsequent oo Mepruanry 1 eh, che Hard’ Rock: Band 
entertainment was discontinued and Disco entertainment sub- 
etituted which did not attract the young crowd; the change 


meant a loss of trade of some $2,000 per week. Two waitresses 
and a waiter were dismissed. A doorman has been engaged to 
Sonctrol entry and borcirculate. Mr. Bacon cited his efforts 


generally with respect to the operation, his measures 
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specifically with respect to control of the presence of minors, 
and the assessment of others of his total operation, in miti- 


gation of the penalty of a 16-day suspension. His plea was 
that "any suspension of a licence will result in bankruptcy 
and complete lossvof ... lifes savings, pretty tough: trear— 


ment. form first of fence” and, that 4.tewas /unjastly narshnycor 
someone only in the business just over 4 months with no previ- 
ous complaint." He estimated a direct net loss on a suspension 
to be $600 weekly. 


The, Tribunal finds that Mr. Bacon. was, concerned 
about the presence of minors and that he exerted certain ef — 
Forts in control. . The Tribunal has noted his general efforts 
to upgrade the operation and that they were commented on favour- 
ably by the experienced inspector, by the executive and members 
of the Timiskaming Hotel and Motel Association, and by members 
of the stati who, ranted that theyumicnt Nave aloes etn ere. 
testified forthrightly. 


The Provincial /Court gudge who heard ther charge 
against the licensee for breach of regulation Section 5, sub- 
section 5, assessed Mr. Bacon as "a manager and an operator who 
can perform a satisfactory job" and imposed a "minimum penalty" 
of $200 with a very strong recommendation that this penalty 
itself/bei acceptediasmthespenaltyain sulin 


The concern of authorities and the public through- 
out the province about minors and liquor has been manifest for 
some time. It has been hicghivented by recent debaves iin euite 
Legislative Assembly of Ontario; by: the Legistature im rarsing 
the age limit to 19, and in making mandatory a suspension of 
7 days upon a ‘contravention of Section 45(2). 

In the Kingsway Hotel 1 LUAT Page 64, the Tribunal “stated: 


"Problems relating to the presence of minors on licensed 
premises have been within the public realm for some time, 
and there has been general concern in this regard. The 
Tribunal reiterates the Board's concern and the heavy 
responsibility on a licensee to prevent this taking place. 
We are dealing with a, situation, which calla forlarscin= 
lanany action, not. only by) treason Om wthe continulmd sang 
clear failure of management of the licensee to run the 
establishment in accordance with the law, but that those 
who are licensed in this trade will be strongly aware of 
the concern, of :the Board and Wts discharge of -eesaponcr— 
bility in regulating the trade in accordance with the 
legislation as passed by the Legislature of Ontario. Espe- 
cially where the chief ingredient in a licensed industry 
is alcohol with all the associated problems that arise, a 
board has) a.right to Expect, not. a,isetting forth, of@the 
difficulties which are involved in operating a licensed 
premises, but solutions to these difficulties. This is 
particularly iso ani this, area, where, the, Board, 1tselioic 
assisting by the provision of Age of Majority cards. 
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It is clear that the management of the licensee have had 
Beat cur teoime, yeu Lt ts “also -clear that society and 

the commun:ty have been affected by the failure for what- 
ever reason to carry an operation in accordance with the 


law". 


Themlicence tssued to the licensee has'a’clear, unequi- 
vocal and unqualified) term - and condition 
iyaeeno, hodder? ofwa’ lacencershall- permit any person 
Under, or apparently “under, the age of) ls. years to 
enter or be upon the licensed premises" 


This hietotinea shad occasion to, consider such Ja 
matter in Cecil Tavern (1 LLAT Page 39) at Page 43 


"the words, "permit" or"'suffer" have been the subject 
Or judtcial comment:| an oR-v.) Royal Canadian Legion 
Peomiea eC Can 2a) 106,49 21 Dib R. 8d) 1480(1971) 
SeOanho Oe, a CeCisiom of the Ontario Court.of Appeal 
the Court had this to say [at pp 202-3] when con- 
sidering the effect of the two words: 


Pim coesinavPlaged edition, Of the Oxt ord 
Dictionary we find amongst the definitions 

for tive, word "permit! that of "not to 
prevent". In our opinion the words "permit 

or suffer" in s.53(4) are used in this 
connotation. Adopting this meaning s-s (4) 
woulda chem ready ) “UNo person holding) a 

licence under this, Act shall, not’ prevent 

in the premises for which the licence issued - 
drunkenness". 


In the Cecil Tavern case, the Tribunal considered the word 
fpermiL aseincluding the action’ "not .to prevent™ the entering 
or being upon the lounge premises of certain persons under 18. 


That court said further: 


MIneourrview, thac croup of ‘sections* in which 
$53(4) is contained casts on the licensee the 
statutory -duty.to: insure ithat.. /,certain 
SspecitrTed acts do not occun...theronly way in 
whtenmthe responsipriiuy of the licensee can 

be expressed asto “impose upon him, “the licensee, 
therioblacgation-not tetpermit or suffer ‘the 
uncdecanrablée “conduct isi'.'* 


Section 53(4) is the predecessor of present s.56(5). 
Pemeacina yy nwAchtonelTavern itd."26° CY¥ClC) C2d) L27 
GrecouProyv .2Ct. 0) . discussed the terms’ fat p. 1331: 
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"What must the licensee do in order to ‘insure 
that’ hei does noti'permi tt” ‘or sisuffer's the 
undesired acts to take place? The Oxford English 


Dietionary defiinessinsure asa ito; makesscure yesecure, 


or certain’ . The,.Court of Appeal 7ofsOntardon in 
the Royal Canadian Legion decision above, said 
that the statutory duty imposed was that the 
licensee had to ‘insure that certain specified 
acts do not, occur’. — What, thewlearned judges said 
in effect, therefore, was that the licensee was 
bound) by statute tormmake certainnthat, the 
prohibited acts did) not occur. 


Howscan the licensee accomplish this vinemy, 
opinion the dilemma with which* he is so fre- 
quent ly confronted Ve noc TaACcking  Oie cO.UELoOn. 
Really, common sense itself dictates the answer. 
Tt can be said that the licensee would, permiv, or 
sutfer the prohibited ‘conduct if he abstained 
from taking reasonable Steps to makercerrarm 
that 1t (did not nappen.. | peaking pOoStcLve ny, 
the licensee should at all times do all that 
which an ordinary prudent man would do in 
exercising reasonable diligence in the carrying 
out of has particular type of businesses venture. 
Of course, what is reasonable in one type of 
business or case may fall short of ,or exceed 
that which may be réasonable in another... ft 

has long been recognized in our law that 
reasonableness is relative and must be prop- 
ortioned’ to the circumstances of the case 
consideredtas an entarety. 


In the present case it is obvious that the 
accused company, through its chief shareholder 
and 2S employees was very familiar with 
the type of business in which the company was 
engaged. It is obvious as well, that the 
accused was cognizant of most, if not all of 
the problems which always seem to arise when 
alcoholic beverages are ‘sotd. "Lr anrsauicied 
beyond any question, that the accused was, and 
is, fully awares.o® the fact, that gonetor the 
most serious problems faced by licensees was, 
and continues to be, the problem of the under- 
aged, would-be-patron, who presents himself at 
the licensed establishment with the great ex- 
pectation of being served. This phenomenon. 
although not unique in our present-day society, 
is one of the well-known hazards of the trade 
in which, the:.accused ds-enga¢ged.!’ Et is ja ‘hazard 
legislated against. It is a hazard against the 
breach of which the licensee must protect himself 
by exercising reasonable and constant diligence 
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inpeene cCOnductroL usvactivities. | Bye this 1. °do 
not mean that he must do all that is humanly 
possible since such a standard would often re- 
quire him to be a clairvoyant. The knowledge 
possessed by the owner of the frequency of 
attempts made by under-aged drinkers to be 
admitted to and be served in the licensed 
premises must put him on his guard and must 
result in his always taking all reasonable 
steps to make certain or insure that a breach 
Of they law docs nou occur” , 


Mr. Bacon and his staff have recounted the dif- 
Ficulties in the control of entry by minors and their ident- 
Pe icavpeomeace tie, Cime Or entry, and slater, if ‘they have 
somehow gained admittance. The difficulty of establishing age 
is clear - both in establishing who is apparently under age, 
since contemporary dress of young people and other aspects 
have blurred the line (e.g. 80 persons were checked in this 
instance to establish 12 under age), and in verifying the age 
because false identification documents are presented. The 
Ceiitculties ‘recited did not lessen the responsibility of the 
iicensee.. 


Mr. Baconsand his staff, the latter directly and 
through Mr. Bacon, were aware of the attendance of minors on 
the premises and the difficulties they posed both as to their 
entry and identification as to their age. The Tribunal finds 
thatethe actions taken by Mr. Bacon generally as to the -op- 
eration and specifically as to minors, commendable as they 
were, were not sufficient under the circumstances. Difficult 
Si tiiations call for antensified measures and)iefforts. The 
difficulties of controlling ‘entrance generally and specifi- 
Gally, in the Kirkland Lake Hotel because of the situation of 
the doors, and the dealing with individuals who were contra- 
vening regulations themselves, as well as the prevailing 
community attitude, should have spurred management not only to 
instruction and admonishment of staff but to strenuous, posi- 
tive, preventative action. Inexperience is not an acceptable 
Pacusc. a A situation where staff are too busy to check should 
have been discerned .and then not tolerated: 


No clear evidence thasbeen. given that ‘the: situ- 
ation of February llth was typical in the operation of the 
lounge. However, even one occurrence, and especially one 
Where: L2ominors, are Anvolwved, is aivery serious'imatter. That 
Piet edt teh OS ty OCCULT ence) 1Si/alsol not “an iexcuse. 


The) Liquor; Licence Act» has provided a licensee 
with a clearly acceptable action that may be taken as being 
reasonable under most circumstances - namely, the Age of 
Majority card under Section 55 of Regulation 1008/75. Though 
the card as proof of age under Section 45(6) of the Liquor 
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Licence Act issonly set out asvanvavoidance or Miabailicy ero 
accordance with the said subsection for a contravention of 
Séctions wl )anda2ay ot May “be “nterredathate following. theasame 
procedure by a licensee in respect of Regulation 5(5) would 
assist inimavoidance, of a contravention om this fatter 
regulation. 


Thenactuals control ori minors scan wronly «bes aemUne 
licensed premises level. The role of control is imposed upon 
the licensee; the responsibility is that of the licensee and 
the duty. 1s* that. of ather trcenceck 


If) the licensee 1s able tovconply wi thesec eros 
C5) threugh;other means, hetmay So) proecedly However a1 
there, is: non-compliances then, thet licensee 2s Un dit imouliy 
That identitys,cards 1ssued by the Board are’ not Comnonsan 
Kirkland, Laker-asialso not han) excusce. wilt is not, tikely nar 
young people willevake even’ the fairly sample Sveps 1 edqutced 
in this-recardiunkess sacrdemand as madevthat they produce suc 
a card for.entry and® services, The onus DPor- makings sucha 
demand is on the licensee, and it is the licensee who runs the 
risk which may follow upon no such a demand being made. 


What kind of action is taken is all the more im- 
portant to ia licensee when delaute bne taking it. bri sea mowT 
a breach of the term and condition and places the licence in, 
jeopardy ini the manner?that Mer. Bacon deseribedewhen disceiplin— 
ary action by way of a suspension follows. Thousands of 
licensees areviny compliance we thw the seevlonnas thes rrpunae es 
of the opinion that the same compliance is required of the 
licensee in this instance. 


Licensees throughout Ontario must appreciate that 
the Statutory provisions and regulations ‘are to be met, they 
must y,be vaware: that” theyebpearm, aeheavyeresponsiprlicry. |. ine 
Tribunal, is sof theropinion!) that strict en*torcement is basic 
to the regulation of the conduct of the licensees as provided 
fopjim ‘the Liquoralasecence qAce. 


The Provincial Court Judge has made strong 
recommendation that, there not -be a double penalty, the concept 
of which is provided for taingtheriigquor twcence Acts “The 


Timiskaming Hotel and Motel Association concurred in this 
recommendation that no further action be taken. 


Though ther situatirontis not lone’ that cattie tror 
punitive action nor as atoone thatewarrants the setting om an 
example, the penalty imposed by the Judge must in this in- 
stance, be considered as being separate from that required as 
part of the regulatory process under the Statute. Though 
there was no act on the part of management that is blameworthy, 
nor was, thereyany sross! tnactvon, ratbreachvot atsrenvrrcane 
term and condition has taken place, and the Tribunal is of the 
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SminLon that she servousness of (the matter \is. stich’'that a 
further penalty should be imposed. 


Mew Bacon, has made, arfstrong case ‘for imitigation of 
the penalty imposed. Indeed, he has requested that there be 
no further penalty. The Tribunal is not unsympathetic upon a 
consideration of the task that confronted him, the efforts 
expended, and the success obtained. In the present situation 
there are favourable elements present that should be given 
consideration in determining a penalty. 


The Tribunal hereby orders that the decision of 
thesyrquor iLaicence (Board tin respect of ‘thessaid licence be 
altered to read "that the 'lounge' licence only issued to 
Coan iBbaconm Hotels, Ltd. in respect of, the Kirkland Lake Hotel 
bem oOUSPENDED' for ten days'' and, the Tribunal hereby directs 
tCiembOaraLo,11x the commencement and, termination thereof. 
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PRESIDENT MOTOR HOTEL, Sudbury 


Lounge, Lacence 

issued to 

Bidwell Investments Limited 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C , CHAIRMAN 
JACKCe SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: S.A. GRANNUM representing the Liquor Licence Board 
AGENT: PETER, Aj (CROSSGROVE. «represencingithe Lvcenscee 
DECISEON: 15 November, 1978 


Bidwell Investments Limited is the Licensee 
(#010996) of the premises classified as an hotel and known as 
President Motor Hotel situate at 99 Elm Street West in the 
CLty (Of, Sudbury. 


The President and sole shareholder of Bidwell In-— 
vestments is Mr, Peter Crossgrove. Mr. Crossgrove has had an 
involvement. with the President Hotel form thelpascun nesyveate, 
increasing his interest an the hotel through) that period oi 
time until he became the sole owner in the late Ssprince ofp bo77. 
He sets the policies for the administration and operation of 
the, hotel, but he is not involved in the day-to-day operacion- 


Mr. Lew Spracklin is an officer of Bidwell Invest- 
ments Limited and the General Manager of the President Motor 
Hotel. He has held the latter, position since 19638" Priore 
that date, he had ‘fourteen years! expertence abathne managemi an 
level “at. three  diiferent private clubs sim] oOronlorandeoUGomia a 
HiS responsibilities at the President are to carry Gt whe 
policies set by Mr. Peter Crossgrove, the owner. He has the 
authority and responsibility for the day-to-day operation.) ) He 
supervises about 115 full and part-time employees, 55 of whom 
are involved with the operation of the lounges on the premises. 


President Motor Hotel is a downtown motor hotel 
with 112 rentable rooms. The hotel building has a Toronto-— 
Dominion Bank on the main floor, along with a hairdresser, 
barbershop, and coinshop-newstand. There are 2 areas licensed 
under a Dining Lounge Licence (CSerial Ne. A080), sa contLce 
shop, and a banquet hall, with. a capacity 67 250. 


There are 3 areas licensed under a Lounge Licence 
(Serial #8008) located: 
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as, Basement, North Centre Section 
(referred to herein as Lounge #1 and called 
the Carousel Lounge by the management). 


2. “Main: (ground) Floor’, Centre Section 
(referred to herein as Lounge #2 and called 
the Library by the management). 


3. Main (ground) floor, Northwest Section 
(referred to herein as Lounge #3 and called 
the Frontier Room by the management). 
Tiler arenynad been wicensedyuprrvorsto April ,. L977 
under tajcPublic) House: Licence. 


Lounge #7 ihas a seating capacity of 223. It is 
L-shaped and runs along the outside of two walls of the dining 


POCnmanmds an Dart, OL. the Krytchen, (There are three exits from 
the Lounge apart from two service doors into the kitchen and 
CAewatnUnoroom.. Voence AUGUST , 1978, sentrance, toy.the Lounge 


memonly permitted) through uherdoor whiehtts docated at. the 

POOL Of the stairway leading trom the Main Lobby of the hotel. 
Hiae orier, two doors are located in’ the south wall of the lounge 
Bnomalong the Northwest corner of the Lounge. “The door in the 
south wall leads to the Mayfair lobby which opens onto the rear 
Paria vor ObMmine Hovel., srihneudoor along the northwest corner 
is Situated near the enclosed disco equipment area and it 

opens onto a stairway which leads to the street onto which the 
hotel faces. There is a dance floor along part of the west 
WeveeeOle tine. Lounge. This lounge cavers to young, adults 

per Wwecene Guang co, years Of age. “It opens at ‘noon. “A, butfet 

ds served during the afternoon and early evening. The disco 
encvertaipmenc @~nd dancing begin at 9 p.m. Students from 
Cambrian College and Laurentian University frequent this 

lounge and the management plans the entertainment to cater to 
the students from these educational institutions’. 


Lounge #2, with a seating capacity of 53 is a 
quiet room used mainly by couples and hotel guests. 


Lounge #3 has a seating capacity of 213 and is 
UsedsDyla MeKture Ot tages — butiprimaridy ats -~patrons are 
pensioners and widowers who use its facilities almost as a 
@ bubi. Tenhies aT Vitor wiewin? sports events pinball machines, 
and aA pool) table... it: has two entrances at the. corners of its 
north wall which open onto the street and one door in the 
SOuUctimeWaLieiWaAtehn Leads tO a COrriador vor the nove! . 


Bxcept for ithevsuspension or the iicence by the 
Le quom iicence: Board Gm August, hoya.p the Board has never 
suspended or revoked licences issued to the licensee, nor has 
Eine board at vany time, d2isciplined. the Licensee or the manage-— 
ment thereof. The local inspector indicated that there had 
been one Notice of Proposal issued following a fire work order 
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but this was withdrawn when the work was completed in 
March, £97:7.. 


Certaim gross revenues for the year ending 30 


September, 1977 were as follows: 


Beverage Department 43% 
Dining Room & Banquets 23% 
Rooms 34% 


On, *thenzoth, of June, 978) ther lvquormsirecence 


Board issued a Notice of Proposal to suspend for a period of 
fourteen (14) days the liquor licence(s) held in respect of 
President Motor Hotel for the following reasons: 


5. "The licence holder is in) breach ofa term jand 
Condition (of 165 licence jin that ~sconurar vat On ceet Lome. 
Subsection (5) of Regulation 1008/75 it permitted 
persons under: the age of, eighteen) years vor enter une 
premises licensed as a lounge as follows: 


a) Rose Ann Mulcahey, born 15 December, 1959, 
did enter Lounge. No. 2 on the 19th November, 1977 


b) Ronald Anthony Scagnetti, born 30 August, 1960, 
did enter “Lounge No.3) onthe srawpecember, wWSi7 7 


c) Helene Cardinal, born 16 October, 1961, Linda Bishop 
born 10 March, 1960, and Diane Berthiaume, born 1 October 
1960, did enter Lounge No. 1, the Carousel Room, on the 
Pacha tebriuany . 997 Siu 


After a hearing by the Liquor Licence Board on the 


LOth of, August,1978> torconcider sits “Proposal” thesboard 
issued its decision 


and 


"that the Licensee has carried on activities that are 
contrary to, the Liquor Licence Act. 975 "and in part 
icular, Section 5(5) of Regulation 1008/75 under the 
Liquor Licence Act, 92975)! 


"that the 'Lounge' Licences issued to Bidwell Investments 
Limited in respect of the President Motor Hotel be "SUS- 
PENDED™ ‘effective at the opening ‘hour on) Monday, the 
ecth@day of August,111978, ‘and itor remain? “SUSPENDED aunerE 
the opening hour on Monday, the 4th day of September, 
Lo738" 


The ttcences’) under (the, Liquor Licenee Act are 


subject to (certain terms and conditions (set outwin RegulLatien 
1008/,75-ineluding 


5(5) “Subject to Section 46, no holder of a licence 
shall permit any person under, or apparently under, 


se al 


thie ave Of evohntecn years to enter or be upon the 
licensed premises". 


At the Board hearing there were filed certificates 
of conviction in respect of the above named persons for of- 
fences contrary to Section 45(4) of the Liquor Licence Act 
which provides 


“No person under the age of eighteen years shall enter 
or remain on the premises: im which the) sale) of Liquor 
is authorized except those classes of premises that 
are prescribed by the Regulations". 


SC. bret. IPornicOryvears on (thes sudbury (Police 
Force and head of the morality squad, testified. In November, 
1977 the force appointed a two-man squad to check hotels in 
the area for minors being in licensed premises. 


oUt. LreLez knew ethe- President Hotel tand shad 
visited it many times in the past five years - not necessarily 
eercneck  1or “infractions of the -Liquor Licence Act every time, 
but to seek information from patrons on various cases on which 
he was working. He had observed the odd infraction during 
that time but had never spoken to the management about them. 


Set. Treitz was not involved in the incident of 
November 19. 1977 “at ‘the Président Hotel.) Thevanvestigating 
officer at that time was Constable Robert Bastien, who was not 
present at the Board hearing of August 10th, 1978 nor at the 
Urebunal hearing ofr October 18th, L978" “Sete Treitz stated 
that he had confirmed the events of November 19th, 1977 as he 
related them to the Tribunal by checking the police reports 
anicutne Convictions treported at the court.)/ "On Saturday, 
November 19th, at 11:45 p.m. Constable Bastien attended Pres- 
ident Hotel and removed Rose Mulcahey from Lounge #1. She was 
takecnaro the votrticer’s cruiser’ where she first.informed., the 
Crircer that she had left) her LL.D. at° home...’ Then she. admitted 
to being underage and was issued a summary conviction ticket. 
On December 7, 1977 she was convicted under Section 45(4) of 
the Liquor Licence Act ard fined $35 plus $4 costs. No con- 
tact was made by the arresting officer with any member of the 
hoerel management or stati. "set. Treitz estimated) thats the 
number of patrons would probably be about 200 since the hotels 
were usually quite full on Friday and Saturday nights. 


Ons riday, December icra 7s oo le) reutzrand 
BnOLNerVOrLrcer entered Lounge 7ovac 9.103) Fourmyouths: sie- 
Ging at One tanle caucnt) the officers attention because three 
of; them tooked underyvage. On checking theirvages, Sot.0Treitz 
Learned, that the three that appecarca” to be minors were 


actually or age...” it) was the ?tourth whic was a) minors, yet. to 
muote the officer, "Lt Thad sported! the boy 'sitting ‘alone: at 
a table I probably would not have checked him". The minor's 


name was Ronald Anthony Scagnetti. 
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The Lounge had about 60) patrons and only che vone 
table of (youths was, -che¢dked™ by the onftcers.. The ogudeer 
tssued 2. summary COonVICTLON ticket CO une your wien atic iad 
was taken outside. On December 29th, 1977 he was convicted 
under Section 45(4) of the Liquor Licence Act and fined $35 
plus $4 costs: The police made no contact wath Che hotel inan— 
agement ion’ tthe mightof December, 2ndys nomyal anyeslatertdate 
about the incident. 


On Friday ,thebruaryer 7) U9¢S SeOGl weve le awe tl) 
Sot. Mills and Constable Cunningham attcendeds the Presiden. 
Hotel at 8:15 p.m. Three female minors were found in Lounge #1 
by “the: abovetofficers. One iin wasweeateds ata scale sinuaac 
darkened) area near the ;disco:equipment «a» taken outsides towene 
cruiser, she was issued a summary conviction notice and 
released. The @irl was fined $25 plus $4 %costs. | "Tnheworicmec 


females were seated at a separate table. They too, were 
issued similar summary conviction tickets. = There had been 
other persons at the tables... The room was filled 0) capacity 
and» aboutra, dozen orsso tehecks, were made wa line Mma noRomwe ce 


Linda Bishop, Helene Cardinal, and Diane Berthiaume. 


The officer noted that there were doormen ‘checking 
for proofnot rage at two -doors3j8 The polvece knew tna vies re-— 
ident Hotel. employed off-duty police officers on Saturday for 
security reasons but these officers were not used to check for 
the vage of (patrons. (Set. Trettezestated ithace tone sol ecive 
police spoke tosany members vor thesstathfi pope thesrresident 
Hotel that night; he stated that he did not have discussion 
with hotel management because it was doing a reasonably good 
job. of scontrolbiinge yon busy ni ehts serv inge to, curbeaminore 
from entering. theypremi ses ae Hepes Lavedmcnac theppolcesaia 
not V"anticapate for a moment, that,.assavresul tof stheses.charcesc; 
the hotel jwould be calledato Toronto) beroresene board | 


In response, to questioning from Mr. Crosserove, 
Sot. Treitz affirmed that the President Hotel had ample sec- 
urity in that off-duty police officers had been hired for the 
past year and a half. However, problems arose from staff 
lacking finesse in picking out=minors, 


Set. Iresitz at the Board) hearinguhadretatedwtia: 
in all fairness to the hotel, they had taken reasonable pre- 
cautions to see that minors did not enter the premises. The 
officer stated that he believed that some underage young 
people would use, false: 1.D. Gards. to,gain entrance, to, licensed 
premises. They would have friends prop open exit doors for 
them to get in... They would switch cards with previously 
accepted patrons in a washroom. They would not admit to 
police that) they, had,;used false 120, ern tor they .teared sine 
punishment which could follow. Since he had no power to ar- 
rest them he could not search them. When he was shown a 
"doctored" Age of Majority card at the Board hearing he said 
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Inspectorm.c., Poerter.., ani wnspeetor with the Liquor 
itcence Board for sixteen years, was assigned to inspect the 
President Hotel from January to July in 1973, and from July, 
POP Um CORd ace. Het hadi made, irequentGrvisits tol ttheshotel during 
Ouranerthat time, ancluding spot checks. He had had) discus- 
sion about matters which are commonly discussed by inspectors 
and hotel management - such as over capacity, fire doors not 
beandgoclosed,. minors .on the premises,s é€tc. 


In June of 1977 the inspector had attended a 
Hearing at the Board. office in; Toronto. ‘At «that time he was 
imtormed that special investigators ofthe Liquor Licence 
Board nad. 1nspecteds the President; Hotel «that month.- They told 
him of the presence of minors in the licensed premises. Upon 
his return to Sudbury, he spoke to Mr. Spracklin, General Man- 
BCermotechne President,.on Julyelss, li977,aboutywthis: matter.) .At 
their meeting, Mr. Spracklin acknowledged in writing a receipt 
of Form LLBO 133A6-74 dated 22 June, 1977 which advises of 
“infractions which, if continued, may require your appearance 
Derore the Board". The form recited amongst other matters, 
that the special inspector on June 19, 1977, "noted several 
female patrons who, from their appearance were in his opinion, 
of questionable age''. Mr. Spracklin told him that he knew 
about minors being on the premises and that he had just hired 
secoormen £or control inthe: lounge. Mr: Spracklin said: that 
only Age of Majority cards would be used for admittance of 
persons of doubtful age. 


He had visited the hotel 21 times in 1977 and 10 


times in 1978. When asked to compare the security measures in 
the President with other hotels in the, Sudbury area, he said 
that theirs was as good as any others. He had discussed sec- 


Geary including, the ase (of;.Age of, Majority, cards: with Mr. 
Spracklin and with Mr. Didianni, the Manager of Lounge #1, 
many times. The inspector when attending Hotel Association 
meetings always urged hotel management to use Age of Majority 
cards. 


Asked to, pass, judgement .on the! operation of the 
Precadent; Hotel, inspector Foerter, stated) that, the management 
was always co-operative. When disco entertainment was intro- 
duced.in the Lounge, more young people began to attend in the 
Ponce wn heutolked to Mr. Spracklin) abouts theisecurity that 
was needed to keep out minors, and felt that Mr. Spracklin was 
Mono pats best. 4) To quote ham. “The. President: Hotel did mot 
Want minors on the premises”. 


He weterred to thelineidents> which had. been! men— 
Pvonedmeilrnevadence,2 Ue. sone one. dan whe memo (of aJuly roi; Loy 
and those of November 19th, 1977, December 2nd, 1977, and 
Pepruary fevth, l97e. He stated that they. were well spread out 
and perhaps the minors had slipped in on special nights - 
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"pnerhaps someone goofed". 


The inspector said that sometimes minors tip 
waiters heavily to’ get them to ignore “their age. Sometimes 
minors, used false ISD .%s orcadn “entry, toy licensed premises .— 
but) they would ‘never show ‘these Tralse, ID. "s Co, the police 
when checked. 


The inspector said that security problems were 
sometimes increased in hotels because of the need to comply 
with fire reculations.. }Some- hotels are) designed esouuhar. aha 
regulations can be met without making security difficult. 


With respece’ to the raneidents, the inspeccvor could 
not be certain whether or with whom he had a discussion, but 
he was of the opinion that someone in a mangement capacity 
would be aware) that (thes police were there. “The inspeccormanad 
never met Mr. Crossgrove but he was very familiar with the 
management, and Stalitvor the President Hovel. 


The inspector was not present at the Board hearing 
On AUCUSt™ LOL S71 Se 


James -Shonwisey inthe hotel business for 32) yveato. 
has been bar manager in the President Hotel since 1964 inthe 
Carousel Lounge.” He felt that the ‘security was very good. He 
never had less than 4 security men on duty on Saturdays or 
other busy nights. On occasions he had five men plus himself 
—- on those nights the used the extra man as a floater inetne 
Centre of the. room. These Men were ucualiy uni Vverotry soul 
dents of 23'"0or 24 years of age. His supervisors atothe Novel 
came in frequently as observers. 


He is familiar with the legislation about minors in 
in licensed premises. It was his sole responsibility to ad- 
minister the security of the bar and he had no interference 
from’ the, owner, He’ instructed his’ waiters that they were noe 
to serve minors and they were to keep them out. Individuals 
who were over 18, even 24 or 25 years of age, had been refused 
admission because they did not have acceptable evidence of 
their age. | He never deliberavely served minors Of permicrcd 
themmco, bes served’ Since -the ancidents whteh resulted sin cnc 
suspension he had tried new ways to improve the security. All 
entries must be made through one door - that one at the foot 
of the stairs leading down from the main lobby. There are two 
men on each door of =the’ lounge and they only permit’ pacrone. co 
exit through the back and side doors. 


When they accepted birtn certificates as proo. a. 
age they used various means of testing the people who carried 
these certificates, "1%e. by asking, “what te the year O1pyour 
birth? What is your middle name?" If the responses were not 
quick in coming, the individual would be refused admission. 
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He spoke of the ease with which Age of Majority cards could be 
falsified. 


Several tolsi Lea cards whiten fad been found by 
tiesnotel, sStatt were tntroduced as evidence. The falsi- 
fication which included a substitution or a superimposition of 
ae photo was not readily detected. The procedures were simple. 
In some instances a department store laminating machine had 
been used. In another, saran wrap had been used in the cover 
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If he found that the university students whom he 
hired were admitting their underage friends, he fired them im- 
mediately. The management had put up a sign stating only Age 
CemeMiaior ey cards aACCeDLtea, about €1Gnt or ten months. agoy. In 
the last few months the size of the signs had been enlarged 
and, they are put up by the doormen when they come on duty 
AoW  |USt as ctheedi Sco, entertainment Starts. For 
about a year the signs had stated that 3 pieces of identi- 
ijeatwon were needed — now they say Only Age of Majority 
Cards sor photo cards are acceptable. 


He has rules of operation printed and he goes 
Maerecnen, crevularly withthe staff. “The statt are, also. shown 
AcesOot Mayoricy Cardse He believes that the President Hotel 
Was) the tirst hotel in Sudbury to insist on the use of Age of 
Mavimniyecavass | (heim ise goes Dack quite a few years. He 
felt that they had lost some customers because they were not 
admitted without proper I.D. even though they claimed they 
were-over 18. 


Sarah Signoretti has been a waitress at the hotel 
Tores years. For the past two years she has worked on the 
floor as well as in the bar of the Carousel Lounge. She would 
not serve a minor who had got through the door when she was on 
the floor. She knew that some waitresses and waiters didn't 
Care whether or not they served minors. She feels that the 
Pee racwte MiOCsiia Dettert job than other hotels tin controlling 
the admission of minors. She has refused admittance to some 
people and has lost friends and gained enemies over her insis- 
tence on following the rules. 


When the lounge was busy on Friday or Saturday 
Nights she still felt that she could recognize. anyone who was 
under 18. Strangers might think some patrons were underage, 
Peete wCoulol . Wiel, her fexpertence, tell ‘their age? because. the 
clientele was basically regular. 


Morris Rolkeau, an the hotel business for 1S. years’, 
mow Innkeeper of the Holiday Inn in ‘Sudbury, came’ forward to 
testify on behalf of the. licensee. Mr. Roleau stated that he 
had the same problems with controlling the entrance of minors 
to his licensed premises as did the President and every other 
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hotel. It was a constant. battle, to control, the, young peoples 
He was of the opinion that the Age of (Majority cardi hasenel ped 
some. The type of entertainment which is provided for the 
young people contributes to the problem, for the underage want 
to do. the, same thingsas those, who.are, just. a fier lerolder. 
Mr. Roleau accepted that the responsibility rests with manage- 
ment to control the, entrance of minors, butemaintained they 
should be assisted through legislation. There should be leg- 
islation passed that makes it mandatory for everyone over the 
age of 18 to carry a photo card, and thac should be The only 
acceptable way to gain entry to licensed premises. ‘This would 
ereatly cut, down on) the marcinget. Crroreine the, epeLraulOnmmmos 
the lounges... Unless, they checkveveryore Viney saremeteoi sie 


He stated that hotel management had no protection 
if they admitted someone who had used a false I.D. who was 
later checked by thespollice and who vretuseda tO shows tice auce 
I.D.. to the police or to admit having wsed such false 20. 


Mr. ‘Spracklin testified as topthe operat tonseo amu re 
the President Hotel. 


He meets daily with the bar managers of the hotel 
and 1S present in, the bars almost nightly from LO p.m. son. 
During the past year about $28,000 has been spent on general 
security an the whotelw | sue did not plearne ot. tne, tiree. tne i 
dents mentioned in the Notice of Proposal suntr July 4thge Loge 
He felt it would have been useful to have known about the 
police actions on the dates when they occurred. Hevcouldshave 
acted to correct the situation by questioning the staff em- 
ployed at that time. He could probably have found out how 
minors got into the lounge, but he would suppose they used 
pops hl Msyer) AER INNS Mise. 


The security at the hotel has been changed since 
about July, with a lotyot stringent controls. Even so, swiscm 
all the added manpower and the restricted entrance he was able 
to find a minor on the premises the night before the Board 
hearing. A girl had "borrowed" her sister's I.D. It was ver- 
ified that it was not hers by phoning her home and checking 
with her mother the name of the daughter who was at home. 

This was the name on the I.D. The police were called about 
Chis matier. 


Whenever he has found a minor on the premises he 
has removed them immediately. He leaves the supervision of 
such matters to his staff--but if a patron draws his attention 
to an infraction he acts on the matter. He stated that a sus- 
pension could lead to a wage loss of $8,000 by the hotel staff. 


In January, 1977, a team had visited at Laurentian 
University and Cambridge College to issue Age of Majority 
cards. Mr. Spracklin attended the meetings representing 
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tnee sudbury District Hotel Association on a voluntary basis. 


The Tribunal finds, as detailed herein, that cer- 
tain minors entered the licensed premises of the licensees. 
hevraurcier question cto be determined is. whether the licensee 
permnuLed, Lhe. Same contrary. to Regulation 1008/75 Section 5, 
pupsection (5). 


Titec ahtOVeL ACanaatane lec on (L971) 4.°6.C..c. C2d) 
Ore eesti 3d), 148 1971) 3 °O.R S52, a decision of the 
Ontario Court of Appeal, the Court had this to say [at pp.202- 
3] when considering the effect of the two words: "permit" or 
eter 


Pineeie Unabridged edition of “(he Oxford Dictionary 

wean ind amongst the derinitions for the word, "'permit"' 
Viator NOt. CO poevent!... [Un Our Opinion, ‘the; words 
mOSrmie, Or SUlfer' “in S.53(4) are used in this 
connotation". 


In the instant case the Tribunal considers the 
word “permit! as including the action "not to prevent" the 
entering or being upon the lounge premises of certain persons 
under 18. 


Dic COUP. Saddutinthe»r: 


Pin oOur view, that Croup of sections in, which S534). dis 
eontvained casts On ithe licensee the, statutory duty to 
GoSure CAMs. Certall Speciited acts .do not /OCCUurs<.« 
the only way in which the responsibility of the licensee 
can be expressed is to impose upon him, the licensee, 
the obligation not to permit or suffer the undesirable 
CONGUCET 5." 


BemneCiMidey. AC LOM raver itd. 26 (C.C.C.. (2d)v 127, Greco 
Prov. Gt. J. discussed ‘the-terms [at p: 1338]: 


"What must the licerisee do in’ order to ‘insure that’ 
he does not 'permit!) liom suffer") the undesired acts 
to take place? The Oxford English Dictionary defines 
insure as 'to make sure, secure, or certain'. The 
Court of Appeal of Ontario in the Royal Canadian 
Legion decision above said that the statutory duty 
imposed was that the licensee had to ‘insure that 
certain specified acts do not occur'. What the 
learned judges said in effect, therefore, was that 
the licensee was bound by statute to make certain 
that the prohibited acts: did not occur. 


How can the licensee accomplish this? In my opinion 
the dilemma with which he is so frequently confronted 
is not lacking of solution. Really, common sense 


98 


itself dietates: the answer. , Lt .can be said. thaverne 
licensee would permit or suffer the prohibited conduct if 
he abstained from/taking reasonable steps to make certain 
that at dudenot. happen. Speaking poct tively ~ tines 1 
censee should at all times do all that which an ordinary 
prudent man would do in exercising reasonable diligence 
in the carrying out: of his particular typesGs ols tea. 
venture. Of course, what is reasonable in one type of 
business or case may fall short of or exceed that which 
may be reasonable in another. It has Jong been recog- 
nized in our law that reasonableness 15 relative and 
must be proportioned) to the circumstances of srme case 
Gonsidered as an entirety. 


In the present case it is obvious that the accused com- 
pany, through theschie? shamenolder (ands tle venplovecs 

was very familiar with the type of business in which the 
company was engaged. It is obvious as well, that the 
accused was cognizant of most, if not all of the problems 
which always seem to arise when alcoholic beverages are 
sold. I am satisfied beyond any question, that the ac- 
cused was, and, is, fully aware of the fact ,. that, one or 
the most serious problems faced by licensees was, and 
continues to be, the problem of the underaged, would-be 
patron who presents himself at the licensed establishment 
with the great expectation of being served. This phen- 
omenon, although not unique in our present-day society, 
is one of the well-known hazards of the trade in which 
the accused is engaged. It is a hazard legislated 
against. It is. a hazard against, the breach of which wene 
licensee must protect himself by exercising reasonable 
and constant‘ diligence in the conduct of his activities. 
By this I do not mean that he mustldo all thatevice numa, 
possible since such a standard would often require him to 
be a clairvoyant. The knowledge possessed by the owner 
of the frequency of the attempts made by under-age 
drinkers to be admitted to and be served in the licensed 
premises must put him on his guard and must result in his 
always taking all reasonable steps to make certain that a 
breach’ of “the law does ‘not occur", 


Did the licensee herein, Bidwell Investments 
Limited; atiall times: doVvall’ thatdwhich angsordinary prudent 
man would do in exercising reasonable diligence with respect 
to preventing the entry and presence of minors and so insure 
that the act (prohibited) an: Séctiom S °Subsection 65) did nee 
occur? 


When Disco entertainment was introducted in 
Lounge #1, the Carousel Room, management should have been 
aware that they were creating an environment which would be 
attractive to, and did in fact attract, not only young persons | 
of majority age, but also those under age. This would call 
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for more stringent measures than otherwise to match the 
situation. The incidents that occurred demonstrated that 
these were not applied until after certain incidents. 


Management was aware in July, 1977, by reason of 
Paced tacission by the inspector with Mr. Spracklin’ that young 
ladies of questionable age were on the licensed premises. 
Thvsewarning should have calVed for an examination of all the 
procedures in force to determine what was wrong and a satis- 
factory answer found. 


Management long in the hotel business were thor- 
oughly cognizant of the deceptive measures used by young per-= 
sons to be permitted on the premises. This knowledge required 
management to exercise measures competent to meet the decep- 
pivemaculons. “That “ordinary personal documents; e.¢. birth 
Sermeipmicaces, driver's Licences, hospital cards’, and’ the Tike, 
lent themselves to easy falsification or improper use should 
have put management on guard with respect to reliance on such 


documents. This is not to say that such documents cannot be 
accepted; it is when minors are found on premises that having 
resorted to them places the licensee in a weak position. Gen- 


eral reliance on the mere presentation cannot be a reasonable 
measure where detailed and slow examination is difficult. 


Evidence was introduced that the cards issued by 
the soard could be falsified and there is no ‘doubt the ‘falsi- 
Pcation demonstrated was simple ‘and easy ‘to bring about. 
However, it is clear that though the card may not have been 
perrect it “was the best method ’to date. This’ had" been dis-— 
cussed by the inspector. ‘Any’ licensee’ that’ does not restrict 
MiereceotaoLe, id) 7 to such a ecard’as running the risk“of being 
POundenot CLO ™be exercising reasonable precaution. 


The physical layout of Lounge #1 (Carousel Lounge) 
and its Site with respect to lobbies, exits, and doorways, 
must have been known to the management as presenting problems 
me maimtainine security and ‘as’ being susceptible to improper 
entry by minors. 


The TRibunal Tande that the ivcensee ) did not act 
aera prudent’ person. with reasonable diligence with respect ‘to 
entry of minors into Lounge #1. Adequate measures in this 
regard were not taken until after the incidents described. 


The Triburial finds that there has been no fault 
demonstrated in respect of Lounge #2. It is again noted that 
the site and entrance of Lounge #2 are completely separate 
from that of Lounge #1. 


The Tripunal findssno’ fault within. the meaning of 
Enis section on! thepart of the licensee’ with respect to ‘the 
minor in Lounge #3. The experienced investigating officer was 
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of the opinion that the minor was of majority age and in the 
ordinary course would not have been checked by him. The, lic- 
ensee cannot,accordingly.be, faulted for) this minor sentry gand 
being. in, the licensed premises. ~lt 1s) again movtedarhatacvne 
site and entrance of Lounge #3 are completely separate from 
those of Lounge #1. 


Management of the licensee has complained about the 
the delay in bringing the incidents to their attention and the 
difficult position 12t created. in matters Of proot amin sews 
instance, the licensee may have been advised only upon receipt 
of the Notice -of Proposal» The police did not bring the inci— 
dents to the licensee's attention because they did not think 
that the licensee was affected, and there is no clear evidence 
that the inspector had occasion to bring incidents to the 
attention of management. .,On behalf of the licensee at. was 
argued that innocent employees will suffer the consequences 
of a suspension. This is regrettable but enforcement of the 
provisions of the Act cannot-be secondary. | This. .isasgcon- 
sequence that the licensee must be presumed to have been aware 
of during the course of the operation, and is a matter which a 
licensee could bring to the attention of his, employees during 
INSCrUCtLOn. 


The Board has suspended the lounge licence, there- 
by affecting .all areas of lounge service, »i.e: Lounge #2) the 
Library, Lounge #3, the Frontier Room, as well as Lounge #1, 
the Carousel, Lounge. (Theyilribunal tound nosshortcominigsenecie 
operation of Lounge #2 and Lounge #3. They are separate. The 
Tribunal, finds no. action or, inaction om the-part of the slic 
ensee that calls for a punitive penalty generally. Indeed, 
the licensee's general, operation, has) been favourably, commented 
on and there is no doubt but that it enjoys an excellent rep- 
utation, in this pconnection. 


Accordingly, the Tribunal aias,of the.opinion that 
the penalty should be restricted to the Carousel Lounge where 
the breach took place. The Tribunal sees no reason to change 
the durataon of jchesgpenal ty. 


The Tribunal finds that the licensee, Bidwell 
Investments Limited, was in breach of a term and condition of 
its lounge Licence in that contrary to, Section 5, Subsection 
(5) of Regulation 1008/75 under the Liquor Licence Act, the 
licensee did permit persons under the age of 18 years, namely, 
Rose Ann Mulcahey, Helene Cardinal, Linda Bishop, and Diane 
Berthiaume, to enter and to be in that part of the premises 
licensed as a lounge, as detailed herein. 


THE LIQUOR LICENCE APPEAL TRIBUNAL hereby alters 
the decision of the Liquor Licence Board by changing the Order 
dated 10 August, 1978, of suspension of the Lounge Licence 
herein. to an, attachment of, .a term and condition.to, the, said 
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licence, that Lounge #1, basement, north centre section - 
Carousel Room, be closed for the sale, service and consumption 
Sieptauores OF .a period oraseven days, to, beuset by the Liquor 
Licence Board, and the Tribunal hereby so orders. 
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NORTHBURY HOTEL, Sudbury 


Lounge Wicence 

issued to 

Northbury Hotels Limited 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JACK TO. OEM, ane. 
BARBARA J. SHAND, MEMBERS 


COUNSEL : S.A. GRANNUM representing the Liquor Licence Board 
AGENT: A.L. FAVRETTO representing the Licensee 
DECES LON: 15 November, 1978 


Northbury Hotels Limited is the licensee (#010903) 
of the establishment classified as an hotel and known as 
Northbury Hotel situate aresOr brady (orreeu. ss oudbliry ase lle 
hotel has been in operation since 1972. Its facilities include 
78 double rooms. 


Northbury Hotel is owned by the licensee corpora- 
tion of approximately 65 shareholders, with no one shareholder 
or group of shareholders having a controlling interest. The 
President is Mr. A. Favretto who takes an active role in the 
operation. Mr. A. J. Pianosi is an executive director who 
takes anJactive Interest 1m the managemene .waeMiy Hanke (Ove 
Manager. 


The Ticences assuedvin respect of Northbury Hove. 
are: 


Dining Lounge Licence Serial #A1113 in respect of 
3° rooms Onwrnercroundmt Loor: 


As Southwest centre section 
Sapac tty oO 

Be Northeast centre section 
capacity 67 

Br Centre section 


capacity 130 
Rooms #2 and #3 have a sliding partition which 
when not in position enables a ballroom of 300 
theatre style. 


Lounge Licence Serial #8161 in respect of 
aorOOns Ol etliee CrOUnd sivoorr: 


ee Centre section 
Capac ty iro.l 
Dee Southeast section 


Capac ucy saan 
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Lounge #1 \otf the main entrace adjoins the Dining 
Lounge #1. It is patronized predominantly by business men. 
A young person there would stand out. 


Lounge #2 is separated from the Lounge #1 area by 
Dining Lounges 2 and 3 and by cloakroom and washroom and ser- 
Wacefareas. It adjoins’ a secondary lobby which has a separate 
entrance to the outside. Theres ‘an entrance’into Lounge’ #2 
Pm omecheavillobby.. tTheremis, ‘arnvemercency exit door! at the op- 
Postve corner leading tothe outside and ‘rear parking’ lot. 
There is no outside handle on this door. “There is a dance 
Mmioomembar, and disco music area within this lounge. By 
reason “of ‘the dance floor) the capacity is reduced to 183. 


Unethe 23rd of June, 1978 the Liquor licence) Board 
issued a Notice of Proposal to suspend for a period of ten (10) 
days the liquor licence(s) issued to Northbury Hotels Limited 
for the following cited reasons: 


5. wethe Licence holderive ina breach of a’ term and 
Sonu tron of the licence in that, contrary to Seétion” 5 
of Regulation 1008/75 under the Liquor’ Licence Act. the 
ierecence nolder did, fone rinay, Jantary 2/thy 1978. at 
approximately 10:00*pim.9 permit™persons under the age 
of 18 years, namely Martha Alvarenga, born 13 Nov. 1961, 
to enter and be upon the licensed premises Known as 
Lounge #2. 


6. On the said date, the licence holder had failed to 
instruct its employees to check? the’ ages: of persons 
apparentviyn under? thesage: of (leyears: prior toy their 
admittance! to) the’ licenseds premises.” 


At vaJhearing .of the Liquor Licence Board onthe 
DOchaOTm AUCs U,.9 197 Si ito ‘consider its proposals, the Liquor 
Picence: Board issued*its decision: 
Wihatathetbicensee has carried "on activities, that: are 
contrary to ‘the Liquor Licence Act, 1975 and in partic-— 
ular Section 5(5) of Regulation 1008/75 under the 
Liquor “Licence Act" 
and 
“that the Lounge Licences’ issued to the Northbury Hotel 
be "SUSPENDED" effective at the opening hour on Monday, 
the 28th day of August, 1978 and to remain "SUSPENDED" 
until the opening, hour on Thursday, the 31st day of 
August, 1973": 


Ato the? Board’ hearingsthere\ was filed a certificate 
SiecOnviction iani-respect of )the’said Martha Alvarenga for.an 
offence contrary to Section 45(4) of the Liquor Licence Act 
which provides, 
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‘no person under the age of eighteen years shall enter 
or remain on premises in which the sale of liquor is 
authorized except those classes of premises that are 
prescribed by the Regulations". 


The licences are subject to certain terms and con- 
ditions set out in Regulation 1008/75 including: 


5(5) "Subject to Section 46, no holder of a licence 
shall permit any person under, or apparently ~under, 
the agey of “e1ghteen «years, tosenter ior; {ber uponiaie 
licensed premises". 


The hotel has never been disciplined under the 
Liquor Licence Act until the board action which itsethe cubject 
Ofa this hearing. 


Police Constable Vic Collison, an officer with the 
Sudbury Regional, Police form leevyearc, test) Predathnateonmonaun 
January, 1978 about 10 p.m." he and another constable sine re 
sponse to, a request, for, assistance from another team or. or 
ficers relative to a check on the presence of minors, attended 
the Northbury Hotel. 


Upon entening thessecondary jLobby) heaneredsthart 
one, James Carson, as a doorman was turning away patrons 
because Lounge #2 was full, and so informed the constable. 

He advised the doorman that he was, a constable acting onva 
complaint and entered Lounge~ #2 which he found in fact to be 
near full, if not full. At. alsouth wall he noticed immed— 
Lately vas table with. severalayvyoune personere .iree females 
there appeared to be under age - one did not appear to be more 
than 15 or 16... When he requested udentriication by) wayeon 
proof of age, he obtained it “from all vexcept ithe one. —oheucor 
up» and asked a male to dance} but Constable Coliason blocked 
the way. When she, Martha Alvarenga, was asked for an iden- 
tity document she said she had none. She said she was born on 
13 November,1959. The constable told her he did not believe 
her and asked her to come to the foyer. They passed the door- 
man and)she started to cry.) Plhentshe admitted!) that heredace 
of birth was 13 November, 1961. 


He advised her that she would be summonsed, which 
she was, with respect to Section 45(4) of the Liquor Licence 
Act. ifOn) the 15: Rebruary shejappearedt in court, pleadedreulliy-. 
and was fined $25 and $3 costs or 3 days. 


After removing Martha Alvarenga, the constable did 
not return to the lounge since he knew that once he had "made 
a hit" he was through and that there would be no purpose to 
going back because other offenders, if any, would have 
disappeared. 
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At that time the officers checked 11 persons of 
the number present as appearing under age, and only the one 
(Martha Alvarenga) could not produce proof of age and she was 
the only one under age and summonsed. 


Of *che-otner 3, persons checked by him, one had 
Peomvced ya student's card, a driver's licence, and a birth 
certificate, one a driver's licence, and the other a document 
which he could not recall. When asked, the officer was of the 
opinion that it was not only possible but probable that Martha 
Alvarenga had produced a false I1.D. He reiterated this 
opinion. 


A*method of using a false 1.D. was for one young 
Parke sor majority age torpresent an identification of majority 
age, gain entry, then slip out to the washroom to give that 
identification to the under age girl - who would present it to 
the doorman ior’ entry for herself. ‘There could be sloppiness 
on the part of the doorman if he only looked at the age and 
Gsardot notice, for example, that a girl of 5'2" was pres-— 
eneing oo document that’ referred to 5S"10". He knew that it was 
tough for ‘doormen to make the check. He had never seen an Age 
Gaaemoayorimy card. “At’ the time of his visit he did not see any 
SIumeiiatere: erred’ to the Age~of Mayority card: In has judge— 
ment there was no fault on the part of management. 


Constable Collison stated that the Northbury Hotel 
was one of the less frequently visited hotels in the Sudbury 
avea 


The-constable did not advise anyone other than the 
Heorinan, Carson, as vO the incident as’ he felt no duty ini that 
regard, leaving it to Mr. Carson to inform management. 


After the incident he returned to the station to 
mane oucha General offence’ report. 


Inspector Sweet of the Liquor Licence Board, ser- 
Vincehorsl1G years iin Sudbury; had (no personal knowledge of the 
eabove incident. He testified about the ‘operation of the hotel 
generally, and Lounge #2 in particular. 


His overall assessment of the Northbury Hotel was 
thatwuitiwas ~one*ofsthetbetteroperated ones in Sudbury. » He 
was of the opinion that there was a "'rreasonable amount of 
security" in Lounge #2, which had a good reputation. 


In the secondary lobby an initial screening took 
place “at “the ‘admission ticket vending table; and a second 
sereening tookvplace atmthe entrance by thesdoorman. He had 
never seen anyone come in by the other entrance. Aware that 
disco entertainment attracted young people, he especially dir- 
ected his attention’ to the possibility of under-age’ persons 
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on the premises, but recalling through the six-month period 
prior to Vanuary, 1973, Nhe could recall "nowspecitie occurrence. 
Indeed, he could recalZ only one occasion when he felt an in- 
quiry was necessary, and the person turned out to be of major- 
ity age. He had discussed the matter of minors generally with 
management only in the course of his duties as inspector. 


Inspector Sweet became aware of the incident on 
the 19th of May, requested a certificate of conviction which 
was obtained on the 29th of May - which he forwarded to the 
Board om the Ist of June, 19738. 


Irene Della Vedova,) engaged at sthe  Norchbury snore: 
for 4 years and as manager of Lounge #2 for the past year, 
testified as to the operation of the lounge. As a result of 
instructions from the manager, she held periodic meetings to 
instruct staff generally, and respecting manorswparticularhy. 
Such a meeting had taken place a week prior to Januaryecr tn 
and Mr. Carson, who had been doorman at Lounge #2 for a year, 
was present. Mr. Carson, along with other employees, was in- 
structed to check the ages of persons apparently under the age 
of 21 years prior to their admittance to the licensed premises. 
He had in fact made such retusals., On Fradays and, ocaturdayara 
second doorman was on duty... In addition,, inside staff,s; as 
instructed by management, double checked for under age persons. 

She and another person were floaters, moving about the lounge 
double checking as needed) She did; have occasion to askayvoung 
persons! to leave.. She described) Ehe determinatuon of ageuaicua 
very onerous responsibility, especially in respect to syvound 
women in that it was possible for a 16-year-old girl to make 
herself look 20 through make-up and dress. She was aware of 
the false I.D.'s and her instructions were to ask for 3. pieces 
of identity -— one with a picture —- andsynot to ¢rant admittance 
if there was no I.D. She testified that the hotel had now 
posted a sign regarding minors - that there could be pros- 
ecution - and that only age of majority cards were acceptable. 
The sign had a positive favourable effect. 


Mr. Carson, age 22, left the employ of )the hotel 
some 2 or 3 weeks after 27 January because he could not stand 
the pressure of checking I[2D.%s.. 


Roxanne Peche, employed by the Northbury Hotel for 
3 years and as bartender in Lounge #2 since January, 1978, con- 
firmed the instruction procedures described by Miss Della 
Vedova. 


Mr. A. J. Pianosi, an executive director of the 
hotel, testified as to the general .policy of those:/associated 
with the licensee: corporation.).Lt.4was jtheinifintent. to loperare 
a fine hotel. He strongly denied any inference that the 
establishment would cater to under age persons in violation of 
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ihestawsOmatchat, there was iuncentive.to do so. » The manager, 
Kerby, .—had no ownership interest. No shareholders,or chil- 
dren worked for the hotel as a policy since inception. Room 
rental was the greatest revenue producer. Of the lounges, 
Lounge #1 was the greater producer per capita - Lounge #2 in 
volume. 


On behalf of the hotel it was pointed out that in 
respect of Lounge #2, dress restrictions (no jeans) price 
structure, and weekend cover charges (the highest in Sudbury) 
were deliberately designed to keep out under age persons. The 
peovisions of security) by way of 2 doormen, the double check 
byutnsade vemployees,,.the lounge supervisor and other floater, 
the periodic instructions and requirements in checking ages, 
were put forward as a resonable effort, care, and diligence on 
theypart of management in respect of\minors. 


Mr. Favretto pointed out that the delay between 
tnewtame Of |the incident, 27 January, 1978, and the. notifi- 
eatvonmenrouch the Notice of Proposal, -23\ Jiune,. 1976, handi- 
capped the licensee in establishing the action taken in respect 
of the specific under age person involved. 


the Trabunal Ginids; thatcon) 2/sJanuary,. 1978, one 
Martha Alvarenga, a person under the age of eighteen years, 
was upon the licensed premises, Lounge #2. 


The further question to be determined is whether 
the licensee did permit her to enter and be upon the said 
premises and so be in contravention of Regulation 1008/75 
Sec, 65 Subsection (5). 


[NOTE: The Tribunal referred to R.v. Royal Canadian Legion 
ana eRegina v. Action Tavern Ltd. as set out in re. Bidwell 
Investments Limited, Licensee - President Motor Hotel]. 


Did the licensee herein act prudently and with 
reasonable diligence in insuring at all times that no person 
under the age of 18 enter and be upon the licensed premises, 
and accordingly, can the inference be drawn that the licensee 
acted prudently and with reasonable diligence on the night of 
eeewanvuary, 19:73 


Mr. Grannum, Counsel for the Board, acknowledged 
the difficulty in the light of the evidence before the Tribunal 
in determining a breach by the licensee of the regulation 
cited. There was no evidence supporting the allegation set 
out in Paragraph 6 of the Proposal that there was failure in 
instruction; indeed, it was emphatically denied and contra- 
dicted not only by the employees, but by the constable. There 
were no adverse reports with respect to the operation by the 
inspector. The police officer found no fault with the secu- 
Paty: Only one person was discovered to be under age of ll 
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persons checked out of the substantial number present. He 
posed *the “question, “should the presence of Wunder sage merson 
lead automatically to (a penalty?" 


Citing Regina v. Action Tavern, Mr. Grannum*in’ his 
summation could not say with certainty in respect of the deter-— 
mination of reasonable diligence of the licensee that there 
was fault'with security. He did not suggest that failure’ to 
rely only on Age of Majority cards was imprudent in the cir=— 
Gumstances or indicated lack of reasonable diligence. 


The Tribunal accepts as a principle that’ once the 
presence of an under age person on licensed premises is found 
as a fact, there is still the question to be determined 
whether the licensee acted prudently and with reasonable dil- 
igence to prevent res mot vo pert i, Such emury. sine 
Tribunal finds that Northbury Hotels Limited, acted prudently 
ands withireasonable dilagence=totpreventethne entry . 


The Tribunal finds that the licensee herein acted 
prudently and with reasonable diligence not to permit Martha 
Alvarenga to enter and be upon the licensed premises. 


THE LIQUOR LICENCE APPEAL TRIBUNAL hereby orders 
thatthe decision off the’ Board on’ the 10th day of Aucuste. 1075 
suspending the lounge licence issued to Northbury Hotels 
Limited in respect of Northbury Hotel be revoked. 
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PETER PIPER HOTEL, Sudbury 


Lounge Licence 

assued’ to 

James Booth Enterprises Limited 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
WACK. 6S UMe amd 
BARBARA J. SHAND, MEMBERS 


COUNSEL: ELMER W. SOPHA, Q.C. representing the Licensee 
S.A. GRANNUM representing the Liquor Licence Board 


DE CaSO Ne 15 November, 1978 


James Booth Enterprises Limited is the licensee 
(#011325) of the premises classified as an hotel and known as 
Peter Piper Inn (Peter Piper Hotel) situate at 151 Larch 
Spireer an the City of Sudbury. 


The operators, the Booth Family, have been in the 


restaurant business in Sudbury since 1907. In 1968 a dining 
lounge licence (#87590) was granted to the Peter Piper Restaur- 
ant. In 1976 construction was started on the hotel of 45 rooms 


adjacent to the Peter Piper Restaurant, and the licensee was 
micensed orn June 17, 1977. 


The hotel provides luxurious accommodations, and 
hiewianine room 1s one of the Finest in the city, and award 
Mumniness the total operation is of high “calibre. 


Equal shareholders and officers of James Booth 
Enterprises Limited are: 


Peter.J . Booth, President» age, 42 
Charles Booth, Vice-President, age 39 
Philip Booth, Treasurer, age 26 
Marcareta Booth, secretary, age 65). 


Peter Booth and Charles Booth are co-managers. 


The licences issued are as follows: 


Dining Lounge Licence Serial #A3149 in respect of 
exrooms, located: 


#1. Main Floor, Northeast section 
Peter Piper Restaurant capacity 94 
#2. Main Floor, Centre section 


Elizabethan Room Capacity 939 


Abas) 


Lounge Licence Serial #L0347 in respect of 
2eCOOMS LOcaved. 


Hell ¢ Basement, North-west section 

Drawbridge Disco capacity 145 
#2. Main Floor, North-west section 

Lorde Nelson Lounge Capacity 52 


Lounge #2 (Lorde Nelson) in the area of Dining 
Lounges 1 and 2, is completely separate from Lounge #1 both as 
to, site and entrance. Lt is patronized chietily by sbusimece 
members of the community, government officials, and the like. 
A young person is there infrequently, and would stand out. 


Lounge #1 (Drawbridge Lounge) is in the basement 
with its own entrance, and is the only area serving patrons 


thene., Ordinary access LoOsrne, lounveste vial agit cintnod 
stairs down leading to a cloak room past a dividing rope 
through a door (herein called A). There is also a door 


(herein called B) at the centre of the lounge leading to a 
corridor which gives access to an elevator, to washrooms at 
the rear and further alon@ to a4 tire exit. ~There tovanecice 
door (herein called "C) at “thes reat corner ot jthe slounce tnmrie 
vicinity of the bar and servery which alse openssto, tChescou— 
ridor to give access to the same washrooms and fire exit. 


The lounge was especially designed as a disco 
lounge with a dance floor which, to i1lbiustratve the modern 


desion, is of fibre class lat from underneath. IG was tde— 
signed to attract and is patronized jinetne main by) young per 
sons. lt has a character and atmosphere quite im vcomiract. ta 


the rest of the operation and was described as being 
Vickie Gre nina 


Receipts generated are 75% from the dining and 
guest rooms, and the balance from the 2 lounges - with the 
Drawbridge having a slightly larger volume than the Lorde 
Nelson. 


On) the’ G9thvof June, (Wo7sy, “the avauor Uicence  Woarg 
issued a Proposal to SUSPEND for a period of fourteen (14) days 
the liquor licence(s) for the following reasons: 


"4. The licence holder is in breach of a term and 
condition ofits: Mecence tn that. "contrary “to Sect von, 
subsection (5) of Regulation 1008/75 under the Liquor 
Licence Act, the licence holder permitted persons under 
the age of 18 years to enter and be upon the licensed 
premises known as the Drawbridge Lounge. 


ide 


5. On 3rd February, 1978, the following persons were 
present in that part of the premises licensed as a 
lounge, namely, Thomas Elson, born 5th March/60, 

Paar eon Michael, Prtz. born Baidadune./ 60, Anthony J. 
Midena, born llth Feb/59. 


Ope On the L7th February, 19738, the following persons 
pncer tie aCeC.OL elvhntrecen years were present on the 
premises licensed as a lounge, namely, Carmen Cecile 
Jarry, born 5th Sept./60, John Graveile, born 9th Dec. 
poOnand Carla... bussoltaro, age l/7 years. 


Piowmic ie ebOAtd Miecarine On Ulva 25, Lov Geto, Consvaer 
iieepnopocal. the allegation with respect to Anthony J... Midena 
was not proceeded with. 


At the’ Wearing there were’ filed certificates of 
conviction in respect of the above named persons for offences 
contrary to Section 45(4) of the Liquor Licence Act which 
provides: 


"No person under the age of eighteen years shall 
enter or renain on premises in which the sale-of 
liquor is authorized except those classes of 
premises “that are prescribed by ithe Reculations" 


After the hearing the Board issued its decision: 


"that the Licensee is in breach of a term and condition 
Stes Lounge Licence minwthat, .contrary £o, section 5 
Subsection (5) of Regulation 1008/75 of the aforesaid 
Met arcne “4. censeelidid permit persons: under’ the age of, 
eighteen (18) years to be on that part of the premises 
licensed as a 'Lounge'. 


and 
Vieheate the ss Lounce™ Laecence jnly rwssued (to James A. Booth 


Porernricee liamited sinwrespect of the Peten Piper Hotel 
Dem SUSPENDED eliective iat the opening ~aour, on Monday , 
DUCUS Et hielo Ome ON> Inve untih pi newopening hour 
OhaMonday August, 2ist,, Loves. 


The, licences are. subject (to certain, terms-and, con- 
Pietons set out in: Regulation, 1008/75- including: 


545) ‘Subject to Section 46, no holder ofi.a licence 
shall permit any person under,or apparently under,the 
age of eighteen years to enter or be upon the licensed 


premises". 


Aid 2) 


Norval Sweet, an inspector with the Liquor Licence 
Board for 16 years an oudbury,. testis ted Aas OP cic General 
operation of the hotel. He had no personal knowledge of the 
alleged incidents. He had made some 14 routine calls from the 
21 January to the end of 1977, including Ss (spot calico inane 
evening. The only discussions he had had respecting minors 
were with Charles Booth in July, 1977 and that was as part of 
a general discussion regarding operations. Because of his 
awareness of the attractions of a disco to young people, he 
had kept “a special eye out for minors afid Ne did nov recall 
any occasion where he had reason to have an age checked in his 
presence. 


Set. Malcoim Mills of the Sudbury RegcitonalePottee 
since 1972, now in the morality section, testified as: to 
visits to Peter Piper Hotel as part of his duties. 


On the Srd “of Pebruary, 80975 1 che conpanvyweor 
Constable Treitz in plain clothes, he carried out age checks 
in the Drawbridge Lounge, The procedure was for a constapic 
to be stationed so as to prevent exit and for Set, Mili smvesca 
through the lounge, checking those who looked under age , re- 
questing “production of prooL of age. The checking tasted 
about half an hour. Of the some 110 persons present, 3 were 
removed from the lounge, among them Thomas Elson, born 5 March 
1960, and Michael “Pitz, born Ss June, L960, “summary convrerion 
tickets were issued to them for contravention of Section 45(4) 
of the Liquor Licence Act. 


On the 7th  reoruary,, 2976.1 tie Company eaon 
Constables Treitz and Cunningham, he again carried out age 
checks. The number of patrons in the establishments was sim- 
ilar. “Carmen Cecile Jarry, born 5) SepeG. £9605 John Gravelre 
born 9° December, 1960, and Carla E. Bussolaro, “Age wl? tveara, 
were removed and issued summary conviction tickets. 


During the checks various persons produced liquor 
Licence Board Age of Majority cards. The persons checked and 
found to be of proper age were far greater in number than 
these found under majority. 


Sgt. Mills stated he had visited the lounge fre- 
quently on other matters and did not on those occasions see 
anything by way of minors that he saw fit to check. He stated 
that there were people obviously checking patrons coming 
through at the bottom of the stairs before entry to the lounge 
and he had seen checks being made when he was there. Manage- 
ment were serious and cooperated. 


Mr. Peter Booth, a professional engineer by pro- 
fession with training in law and business administration, 
having been employed heretofore as a financial officer for 11 
years, testified on behalf of the licensee. His special 
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ficrerest was in the Drawbridge Lounge, “the affairs of which 
took his complete attention and where he spent most of the 
time during operating hours of 8 p.m. to 1 a.m. Monday to Sat- 
urday. At other times he was engaged in other matters relative 
wOrtne Morel. He described the screening procedures. After 
Pecespt. Of a letter from Che L.L.B.0. approximately a year 
hetere, tne lounge opened in respect of Age of Majority cards, 
they were used from the beginning. Screening before entrance 
is permitted at Door A takes place at the lounge vestibule 
entrance at the roped-off area by a doorman, assisted by him- 
Seliewnierm there 1S an influx., Anyone appearing under age’ is 
challenged to produce proof of age. About 50% produce LLB 
certificates. If the person does not have a certificate and 
PomiccmoOverocO nas pieces of adentity are! requested, \e.co. birth 
Mectiti deace, driver's licence, and other photo I-D.,. If the 
person looks about 18, 19; 20 and does not have a certificate. 
the person is not admitted. A hostess who thereafter seats 
Patrons, also does a double check if she thinks it “necessary. 
If during continuing checks an underaged person is found, the 
Pereon £L£S evicted. 


in February, LO7s, Chere had» been ar-sign in) the 
Mest abule respecting’ minors, 7" x Li™ in size. 


Prior LO. Vebruary, 1978 they bad coneluded that 
young persons could gain access to the lounge by the elevator, 
so an adjustment was made to lock out the Drawbridge level. 


Mr. Booth acknowledged that the fire door exit 
presented a problem. On a number of occasions a young person 
would gain admittance properly and let others (under age) 
through the fire exit,whereupon they could enter through 


Door B. The supervision of this area could not be made by the 
doorman unless he stepped some considerable distance into the 
lounge because of the physical layout. There was an awareness 


Suecets problem iprior to.rebruary 3, 1978. Peter!) Booth was 
present and aware of the checks on 3 February and was in the 
hotel and advised of the checks on 17 February. 


His explanation for the presence of minors on 
Peoruary.o.and 17th was, that erther) theyswere let in- as. above 
or false or fraudulent identity documents were used. Mr. Booth 
pointed out that no person who had used such documents to get 
Perry ewoulLd produce them forsapolice) of facers, for -that iaction 
would be more serious than being found in the premises. 

Mr. Booth recited the events relative to a particular age check 
Motch eresil ted in his supbering fromvascseriminaljact. 


ThesTribunal.tinds that. .onisrd KRebruary, 1976, 
PEeDersons , 'and.on i7ALthahebruany. sl97S,%2 persons under ‘the sage 
et erchteen years as hereinbefore set out, were upon the 11- 
censed premises, namely, Drawbridge Lounge (#2) of the 
licensee herein. 
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A further question to be determined 1s) whethersthe 
licensee permitted this and thereby was in breach of the 
relevant regulation. 


[NOTE: The Tribunal referred to R.v. Royal Canadian Legion 
and Regina .v. Actionylavern, Ltd, as sete ouceinere. sbicwe LL 
Investments Limited, Licensee - President Motor Hotel ] 


Did James Booth Enterprises. Limited, the licensee 
herein, at ald times (through empowered personel) dogabissthar 
an ordinary prudent man would do in exercising reasonable 
diligence under the particular circumstances, for carrying soar 
the operation herein? 


The management was aware generally and specifi- 
Cally wf the, possibility, ofthe -entryeands pre sence Or sunac. 
age persons. There had been occasions when minors had been 
refused entry, occasions when they had 0) be evicted. ~tulis 
clear that the Drawbridge Lounge was designed to, and did in 
fact, attract) young persons.» [here must have, (been angawarce— 
ness on the part of the licensee that a situation was being 
created where under age persons would be attracted. They 
must have been aware of the desire of young people to go along 
with their peers to engage in the conduct of their peer group. 
They should have known that minors would often and with ten- 
acity and ingenuity try to enter the Drawbridge Lounge. 


Accordingly, the diligence of the licensee would 
have ‘to be constant and more intensified than in anwordinary 
Situation. And in amajor degree this was the case. The 
screening process’ was very complete. ~The setup’ of the vesti— 
bule and rope cordon; the use of a doorman and Peter Booth in 
checking and a hostess in double checking; the special reli- 
ance on age of majority cards and the strictness of altern- 
ative proof, indicate a realization of the seriousness of the 
matter and evidence that the licensee did not wish to cater to 
under age persons but did wish to comply with the regulation. 
The action with respect to eliminating the elevator as a means 
of entry was a prudent step. 


However, the failure to take adequate and con- 
tinuing action with respect to the fire door was imprudent. 
Management was aware of its potential use as an improper entry; 
indeed, management was aware of the exact process in fact used 
for such purpose, and was aware that continuing supervision 
from the vestibule was not possible visually. Some steps were 
taken to control entry but it is clear that adquate measures 
were not in effect at this point. The presence of the minors 
would indicate this. After the incident of 3 February, 197e 
management should have been very conscious of the situation. 
Peter Booth was aware of the presence of the minors, had seen 
them, and should have reinforced whatever avenues he concluded 
had been used for entry by them. That minors were again in 
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the lounge on the 17th February confirms that the diligence 
was short of what was required. 


Mewwscenot, necessary, for the, Tribunal to, determine 
whether or not the licensee should have stationed personnel at 
Piemrsresdoorventry on a full time: basis. | Modern technology 
by way tof alert signals might have provided the solution. 
Papce une incidentyatsion has been put in ‘in’ respect: of the 
door, and more close checking is having a salutary effect. 
iermronmclicar that tprudence irequiredithat\ithe firecdoor, :which 
is a necessity, should be more adequately safeguarded against 
improper entry by under age persons. 


The Tribunal finds that in respect to the fire door 
the licensee failed on the 3rd and i7th of February, 1978, to 
exercise reasonable diligence regarding the entry to the 
Drawbridge Lounge by minors. 


Since: the pincidents) the licensee, has. taken) further 
Perioie=mOnly agesof majority cards are accepted as proof of 
Seeepmand srtening is more visible. Whether these steps would 
have prevented the incidents is not known. However, they do 
reflect the desire of the licensee to eliminate further pos- 
pose Ot Violation: of the regulation; 


Peter Booth's position was that the licensee 
St oodwon 1ts.vood record of some 8) years of strict.adherence 
Pomcne revulacions and that management practiced tight. security 
procedures since inception of the hotel operation. 


The Tribunal finds that the general operation of 
the hotel was of a high standard; however, there was not the 
Gitigence required in respect of minors in the Drawbridge 
lounge. 


The Board has’ suspended, the lounge Jicence, there- 
Pyvearrtrecting all areas of lounge service, i.e. the Lorde 
Nelson. Lounge as well as the Drawbridge Lounge., There was no 
Bore comang in the: operatironser the former. It is completely 
separate and part of a first-class operation. The failure of 
the licensee in respect of the Drawbridge Lounge was not such 
eo Cail for punitive actiom generally. Accordingly, the 
Tribunal is of the opinion that the penalty should be re- 
stricted to the Drawbridge Lounge where the failure took place. 
The Tribunal sees no reason to change the duration of the 
penalty. 


The Tribunal finds that the Licensee, James Booth 
Enterprises Limited, was in breach of a term and condition of 
ims wounce Licence an<~that, contrary to Section 5, subsection 
(5) of Regulation 1008/75 of the Liquor Licence Act, the 
Licensee did permit persons under the age of eighteen (18) 
wears, namely, Thomas Elson, Patrick Michael Pitz, 
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Carmen Cecile Jarry, John Gravelle, and Carla’ Ee Bussolaro, Go 
enter and to be on that; part of the ‘premises licensed asva 
‘lounge! as detailed herein. 


THE LIQUOR LICENCE APPEAL TRIBUNAL hereby alters 
the decision of the Liquor Licence Board herein by changing 
the Order dated 25 July, 1978 of Suspension of the Lounge 
Licence herein, to an attachment of a term and condition ofr;tne 
the said Licence, that Room 1, Basement, North-west Section 
herein referred to as Drawbridge Lounge, be closed for the sale 
sale, service, and consumption of liquor fora period of 
seven days, to be set by the Liquor Licence Board, and the 
Tribunal hereby so orders. 
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CREST HOTEL, Thunder Bay 


Lounge Licence 

Loeted: 50 

Petrick-Wiejak Crest Hotel Limited 
APPEAL FROM SUSPENSION 


TRIBUNAL : JOHN YAREMKO, Q.C., CHAIRMAN 
JACK, C. SEM )-and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: Re Dee UNOK WoC. representing theyvLicensee 
S. A. GRANNUM representing the Liquor Licence Board 
DE Cl SmONs 24 November, 1978 


Petrick-Wiejak Crest Hotel, Limited as the Licensee 
(#010884) of the establishment classified as an hotel and 
PMoOWwaaasterest) Hotel “situate at 875 Red Raver Road an, the City 
of Thunder Bay. 


The licences issued in respect of Crest Hotel are 
as follows: 


Dinang ounce Licence Serial #A3233 in respect of 
2 rooms. Located: 
ik, IWieatish HIkKe@@ie, “SoOuUREn Jee Seeicikeie 
capacity 20 
ComeMadin LLOOrm,. sOuULhb Centre: Section 
Canacd ty 66 


Lounge Licence Serial #L0O386 in respect of 
Brooms “Located: 


iw MaALiE LOO, North Centre Section 
Lamplighter Room - capacity 88 
ee Main Eloor.. West Sect aon 


RedweRi ver Room (Capacity 230% 


PeCceLick-Wiejaky Crest Hotel, Limited, with walter 
Wiejak having 50% of the issued capital, purchased the assets 
bee thie Crest Hotel owned and operated).in partnership by Messrs 
Petrick and Wiejak under a licence issued in June, 1961. In 
Banuary, 19/72, Walter Wiejak acquired all the shares. 


tie: Cres toNoOvte lis ae —Storey all ebrick bitdig 
mech 2 licensed lounge areas, 2 licensed dining areas, a 
or ree shop, and cl rooms. There is a substantial parking lot 
adjacent to the hotel. The hotel premises were expanded in 
£363 by adding a lounge area, Lounge 2, to the back of the 


original building. This lounge was extensively remodelled in 
woe 5... 


aes 


Access to Lounge #2) could, 1n) 1977, .be.carned. unwed 
number of ways through various doorways - a main doorway 
(herein called G) in a foyer at the hotel west entrance (herein 
called A), an exit and entrance in a northwest corner (herein 
called #1), an exit in the southeast area (herein called 2), 
an opening (herein called F) at the south east corner to a 
corridor leading to an exit (herein called #3), and a door 
(herein called E) leading to Dining Lounge #2 which in turn 
made available access to Lounge #1 through 2 other openings 
(herein called C and D). 


Access to Lounge #1 could be gained via main door- 
way in the above foyer from Che main entrance hroucheas f11re 
door (herein called B) and through the Dining Lounge #2 with 
its doorways as set out above. In all there were a large num- 
ber of scattered doorways which gave interconnection between 
the lounge areas to other internal areas and to the outside - 
a physical layout very diffreult to monitor as to emovementra, 
persons. 


After February, 1978, Exit #1 was discontinued as 
an entrance after 8:30 p.m. Exit #2 became an emergency exit 
only, and Exit #3 with a thumb latch on the outside was dis- 
continued as an entrance after 8:30 p.m. Entrance B with a 
panic’ bar’on the VYounge side was Locked 4 rom sthe main sloppy 
after 8:30 p.m. Accordingly, atter 8:30 all entranceco 
Lounges 1 and 2 1s through, the, oneventrance, Al 


For the past six years the hotel has been under 
the direct management of Mr. Wiejak, assisted by his wife, 
Victoria Wiejak. Mr. Wiejak exercises close personal super- 
vision of the day-to-day operations of the hotel including 
hiring and supervision of staff, putting in extremely long 
hours on the job daily. The operating results have been more 
favourable than many other hotels in the Thunder Bay area. 


The “hotel enjoys popularity in) the thunderapay 
area and is noted as a meeting place for students from Lake- 
head University and Confederation College. Many sports groups 
in the ‘area gather at “the Hotel regularly. ands tne Nove was 
noted for itS Sponsorship (of various athletic croup. seit mas 
situate in an area of heavy residential accommodation. 
Clientele is basically a repetitive neighbourhood type - many 
inethe ages, from: 207 v0) 35" 


The lounges serve approximately 300 persons per 
day on week days and 400-500 on Fridays and Saturdays. The 
hotel serves approximately 2,000 people in the average week. 
The hotel employs an average of thirty full-time employees 
who have been employed for various terms up to 14 years, plus 
part-time help. 


ia 


Onutne Stiv-ot May, 1978S the Liquor bicence Board 


issued, a Notice of Proposal to suspend for a period of 
Pourceen (14) %days the diguor licence(s) held in respect of 
Crest Hotel for the following reasons: 


Pore On Or vaboutr the -othvor february ~hlo7 7 tat OPES “p sm. 
there were present on that part of the premises licensed 
as a lounge and known as the Red River Room, persons 
under the age of eighteen years, namely, John Lennox, 
born 8/9/59 and Michael E. Greaves, born 8/12/59. The 
said persons were consuming beer which had been sold and 
Served to them by an employee of the licence holder. 


4. On or about the llth of September, 1977, between 
Miao rseinie wand fl OO ro .m.,. «lhnere “were (present) on, the 
licensed lounge premises known as the Lamplighter 
Room, scertain persons who were ‘under! the age of 
eighteen years, namely, Mark Edward Anderson, born 
o767,600 -akarl Thomas Dahl, born 11/12/60 and Thomas 
Reid Gerow, born 8/3/60. The said persons were seated 
in front of the bar and the manager of the licensed 
premises was at the time working behind the bar and 
Saw or ought to have seen the said persons. 


SeOnror about) thescSth of rebruary, 1978; atoll: 20 "p.m. 
there was present on the licensed lounge premises persons 
under the age of eighteen years, namely Jean Claude Dumas 
born 7/5/61 and two other persons born 6/5/62 and 4/8/62. 
As they are juveniles, their names cannot be revealed. 
All of the said persons were consuming beer which had 
been sold and supplied to them by a waiter, one Patrick 
Boy les 


Ctmerne icensee corporation (has, by its officers, and 
employees, carried on activities that are contrary to 
Section 45(1) of the Act and Section 5(5) of Regulation 
1008/75 under the said Act. Further, the licensee has 
failed to ensure that the licensed premises are managed 
and supervised by an experienced person capable of 
managing an orderly and efficient operation", 


Apter a hearing) on June 15,.L9¢8, to consider its 


proposal, the Liquor Licence Board issued its decision: 


and 


weer chat the Licensee has s by “its officers and ‘employees, 
Carrred Onvactiviitres *that'aretcontrary to the biquor 
Dpbeence Act 7.7975, “and in particular, "Section 45(1)i:of 
the said “Act. and Section 5(5) of :\Re¢ulation 1008/75 

under the Lrquor Licence Act? E975". 


"that the 'Lounge' Licence only issued to Petrick-Wiejak 
Crest Hotel Limited in respect of the Crest Hotel, be 
“SUSPENDED” effective at the’ opening hour on ‘Tuesday, 
July 4th, 1978, and to remain suspended until the opening 
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hour:on Wednesday, July 12th, 1978". 


The licences are subject to certain terms and 
conditions set out an Regulation [006/77 > including: 


"5(5) “Subject).to Section 46a nepnoldersotnan licence 
shall permit vany person under, or apparently, under, 
the “age of Gcighteen years, to .enter ior be upon the 
licensed premises". 


At the Board hearing ‘there were, filed certificates 
of; conviction in respect of -the above named) persons sion 
offences. contrary to Section 45(4) of the Liquor Licence 
Ace whiehyprovides: 


no —personwunder the wage .of eLohteenryearcrsiaiescire . 
or remain on premises in which the sale of liquor is 
authorized except those classes of premises that are 
prescribed by the Regulations". 


Section 45(1,)) of «the Liquor “Licence Acti. Lo75 
provides 


"No person shall -knowingly sell or supply liquor 
to a persom under whe “ace lor elchreen yeare™, 


S¢t.. Donald MeSween, 15 years, withthe oihunder 
Bay Police Force, testified tas (lCOuwiss.s, Co. the) Crest eHores 
with which he was familiar. 


On. SyFiebruary 7,29 77 at abou 2lO-ekS. hepa Grended 
with vanother of ficer vo check sins cheslanpl toncter | Roomeaticl 
the Red: River Room. “At a table in the med River Roomisac 
Michael B. Greaves, born 8/12/59 and John Lennox born 8/9/59. 
They, produced no 1dentrt toatirons “hough weach, minor piace 
glassYand “a °bottle’ of “beer fin front, of (him. tive “Sots Oto 
witness either service or consumption. The room was busy as 
generally. The two minors were charged with a breach of 
Section 45(4) of the Liquor Licence Act, subsequently pleaded 
guilty thereto, sandtwereconvictede. (AC the lime... the sou 
spoke to a waiter who was serving and warned him to check 
I.Ds's more closely in the futures, Herwasseot the. belref Vehar 
he contacted management. 


On LkeSeptember, 19744 abcabout, L2c46 7a,m. she 
attended Crest Hotel with another officer and entered the 
Lamplighter room. At a table were Mark Edward Anderson, born 
9/3/60, Karl Thomas Dahl; born :11/12/60, and Thomas Reid Gerow 
born 8/3/60. The table*was a front one nearest the bar, 

Mr. W. Wiejak was behind the bar. The minors were charged | 
with a breach of Section 45(4) of the Liquor Licence Act, | 
subsequently pleaded guilty thereto, and were convicted. At : 
the time, the Sgt. had a discussion with Mr. Wiejak and the | 

| 


waitress. He cautioned them about checking ages, to use Age | 
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Poe wority wards, and it there was no cara to ask for 3 forms 
Peemraenciracaction. It was not an overly busy time. . He had 
not seen actual drinking. 


Smecnercova Ol February . 101 o,7 au. avout tl: 20" p.m. 
hewactvended the Crest Hotel with another officer to check both 
bars. In the Red River Room at a table were Jean Claude Dumas 
born 7/5/61 and 2 juveniles under 16 years of age. Each was 
charged under 45(4) of the Liquor Licence Act. Subsequently 
each pleaded guilty thereto and were convicted. 


A charge under the Liquor Licence Act. was, laid 
eeainst the waiter, Patrick Doyle. Sgt. MacSween spoke to 
Mr. Wiejak who approached him outside the hotel, and warned 
fimeavpoucre Javeniles coming in to the bar and that he should 
MuiLoim some sort of security system. The minors and juveniles 
had been dressed in jeans and jackets as young persons gener- 
Piivenress.. sit) none of the ancivdents were charges laid 
macainst the hotel. 


Sgt... MacSween Stated ‘that there was absolutely no 
Pormirot. in the three years he had been checking he “could not 
Peamaiieany soatistactory security.’ He was -of the opinion that 
there were too many entrances and exits for a person to handle. 


ROPeEE LA BMOOre, “ane tnspec vor, Wi tin etie cult 
mrcence’ Board since 1954, testified as to the general oper- 
feaonceror the hotel. He had visited the hotel 39 times in 
fiyreand had ceneral discussions with Mr. ‘and Mrs. Wiejak. 
He made reference to minors and on several occasions had re- 
ferred to Age of Majority cards, saying that they were "the 


mitvepracetcal  procection they had’ >” “OnvApril “2; 1977), he 
had a discussion with Mr. Wiejak about the specific incident, 
metilineg him he could be in trouble - it was in the nature of 


fewarnine wand advice. On April 27th, 1977, he advised that 
Somyoturther occurrence could possibly lead to a suspension". 


Tere were NoOvOounerespecii1c incrdents respecting 
minors about which he had discussions with Mr. Wiejak. If 
there had been a specific problem earlier he would have 
brought it to Mr. Wiejak's attention. He had been asked by 
Mr. Wiejak to assist him in finding suitable doormen. He was 
of the opinion that Mr. and Mrs. Wiejak were honest people, 
manifested integrity; he would be prepared to recommend the 
issuance of a licence to them. 


He was of the opinion that present staff were 
quite reliable but part-time staff engaged in the evenings 
were not as careful. Mr. Wiejak had been cooperative; for 
exanple, when the inspector pointed out the difficulty that 
certain entertainment could produce, entertainment was term- 
inated. Mr. Wiejak had also given out Age of Majority appli- 
cations supplied by Inspector Moore. 
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Mr. Wiejak testified that he knew nothing of the 
ineident of February Sth, U97 cand Could noe Cecalivany sais. 
cussion with Sgt. MacSween On Sept. (Len. elo Ce eeWa Ges 
respect. to the incident of 25th) February, U97e" he hadyri red 
Patrick Doyle - the waiter who had served the minors - on the 
spot for breaking, a house rule. 


Mr. Wiejak testified that there were house in- 
structions that if there was any doubt as to the age of a 
person, the employee was not to serve. Prior to February, 
1978, the checking as to the “presence of minors Wasmaone Dy 
the bartenter or employee on the floor. From time to time 
there was an employee designated as a bouncer, but no satis- 
factory person could be found. He acknowledged that he was 
aware in 1977 that under aged persons had entered the premises. 


Now there was almost exclusive reliance on the Age 
of Majority cards. Since the Notice of proposal theresiotan 
Age of Majority sign by the bar. Signs at the entrance had 
been ripped up. Door security had been now obtained by 
removing hardware, by locking doors at certain times to pre- 
vent entry from the outside and by periodic rounds of checking. 
The most significant new measure was the engaging of a pro- 
fessional security service to,do the checking ae thesone 
entrance which is now used for access to both lounges through 
the common foyer. The checking by uniformed personnel has 
brceught about great improvement in the security generallyvand 
with respect to underaged persons. 


Mr. Ronald Heale, a chartered accountant who vis- 
ited the Crest Hotel many times to view the operation, testi— 
fied favourably with respect to the operation and as to the 
management, and that operation, in his estimation, was 
carried on in accordance with the law. 


Exilda Cormier, employed as a waitress, testified 
that Mr. Wiejak had daily instructed staff not to serve minors, 
and she had carried out instructions. If among a number at a 
table one looked under age, she would not serve anyone at 
that table till the young Looking person had been asked (to 
leave and had done so. This was her recollection of the in- 
cAdentwor september sin .m Eo.7 77. 


Mr. Garry Goodlad testified as to the Sservicesso, 
Apex Security Service which supplies specialized security ser=— 
vices to hotels, the essence of which is the general supervis-— 
ion of entrance areas with emphasis on checking I.D.'s of 
persons wishing to enter. 


Mr. Grant Beasley, a chartered accountant who looks 
after the accounts of several licensed premises, testified | 
favourably as to the efficient operation and close supervision | 
given in Crest Hotel and as to the personal character 01 the | 
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management. He stated that there had been a very negative ef- 
fect on the business by the action of the Board and that a 
suspension of 1 week would bring about $7,000 loss. 


me wi bina tinds that. onthe: Sth, or February, 
1977, on the llth of September, 1977, and on the 25th of 
February, 1978, certain persons under the age of 18 years as 
set out in the Notice of Proposal, entered and were upon 
certain of the licensed premises of the licensee, namely, the 
areas known as Lounges 1 and 2 - Lamplighter Room and Red 
River Room. 


The further question to be determined is whether 
the licensee permitted the same contrary to Regulation 1008/75 
Beceton..5 Subsection (5) . 


[NOTE: The Tribunal referred to R.v. Royal Canadian Legion 
and Regina v. Action Tavern Ltd. as set our in re. Bidwell 
Investments Limited, Licensee - President Motor Hotel]. 


Did the licensee herein, Petrick-Wiejak Crest 
puoOtel Lamited at all times through empowered personnel, do all 
that which an ordinary prudent man would do in exercising 
reasonable diligence under the particular circumstances with 
respect to preventing the entry and presence of minors and so 
Pieure that the act prohibited in Section 5 Subsection CGAP Vee | 
noc occur? 


Mr. Wiejak, who carries the responsibility on 
behalf of the licensee had a general awareness of the enrry (of 
Manors It,is obvious that the neighbourhood atmosphere of 
the hotel would be attractive to under age persons. He knew 
or should have known the shortcomings of the part-time staff. 
Mr. Wiejak knew or ought to have readily Known of jthe difti— 
culty presented by the myriad methods of entry to the lounge 
areas. He had attempted to find personnel to do checking and 
Supervision but it would appear that having been unsuccessful, 
Hepnadagiven up. It is especially significant that he had 
been advised and warned in september, 1977. This should have 
prompted him to review control measures and to ensure no 
re-occurrence. 


It lS *clear that action. taken by the licensee to 
prevent the entry and presence of minors in the premises li- 
censed as a lounge, fell far short of what was necessary and 
what an ordinary prudent man would do in exercising reasonable 
Hiligence in this regard; indeed, there was significant 
inaction in this aspect of the Operation. 


There senoP question but *thatethe Giecensee ran an 
efficient operation which served the clientele well. There is 
no doubt as to the integrity and honesty of the management. 
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However, there was clear failure on the part of management to 
insure that the prohibition set out in Regulation LOC87 75 
5(5) was complied with. 


The Tribunal finds that the licensee, Petrick- 
Wiejak Crest Hotel Limited, was in, breach of .4) termyand, Cons 
dition of its lounge licence in that, contrary to Section 5, 
Subsection (5) of Regulation 1008/75) of the LiquomlicercesAcr. 
the Licensee did permit persons under the age of eighteen GbS) 
years, namely, John Lennox, Michael B. Greaves, Mark Edward 
Anderson, Karl Thomas Dahl, Thomas Reid Gerow, and Jean Claude 
Dumas, and two unnamed juveniles, to enter and to be on-that 
part of the premises licensed as a 'lounge' as detailed herein. 


THE LIQUOR LICENCE APPEAL TRIBUNAL hereby confirms 
the decision of the Liquor Licence Board herein dated 15 June, 
1978 of Suspension of the Lounge Licence herein for a period 
of seven days, and the Tribunal hereby directs the Board to 
set the commencement and termination of the said period. 
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FITZ'S RESTAURANT AND TAVERN, Toronto 


Application for a Dining Lounge Licence 

by 

Dr. Dwight Foster and Mr. Fitzgerald Riley 
APPEAL FROM REFUSAL TO ISSUE 


TRIBUNAL: JOHN W. ERICKSON, ACTING CHAIRMAN 
JACK CS UMaand 
BARBARA J. SHAND, MEMBERS 


COUNSEL: MILTON J. BERNSTEIN representing the applicants 
S. A. GRANNUM representing the Liquor Licence Board 


DECISTION: 6 December, 1978 


This matter came on for appeal before the Tribunal 
poet nerslst day of October, A.D. 1978... It was noted at elie 
outset that the original application was for the transfer or 
‘relocation of a dining lounge licence being Now 091727) 1ssued 
to Soul Palace Tavern from 320 Yonge Street. to premises sit- 
Mate at 19 St. Joseph Street in the City of Toronto. It was 
also noted that the name of the applicant was changed from 
soul Palace Tavern to Fitz's Restaurant and Tavern in accord- 
ance with the terms of a letter filed with the Liquor Licence 
Poard of Ontario on May 12th, 1978. At the becinnangjof. the 
hearing Counsel for the Board and the applicant agreed that 
the matter should be treated as a new appli ca ti onwerhie 
Tribunal noted the public interest in the application and 
pursuant to the provisions of the Statutory Powers Procedure 
met was of the opinion that the parties were so numerous that 
it would be more appropriate to cause reasonable notice of the 
hearing to be placed ina newspaper having widespread cir- 
culation in the area in question. Copies of the newspaper 
advertisements were filed as exhibits at the beginning of the 
proceedings. 


In order to appreciate the comments of most of the 
Witnesses, it was necessary to hear evidence concerning the 
operation of the Soul Palace Tavern at 320 Yonge Street, in 
the City of Toronto and to hear the evidence of one, Fitzgerald 
Riley who proposes to operate a restaurant at 19 St. Joseph 
Street. It appears to be uncontradicted tuateoul Palace 
Tavern was located in the vicinity of Dundas and Yonge 
mereets in the City of Toronto in an area which had acquired 
a great deal of notoriety given the type of individual who 
Prequented that particular Partlyohe the Gityfand- the level of 
Criminal activity. Evidence was called by Counsel for the 
Liquor Licence Board from officers of the Metropolitan Police 
Department who indicated that in their view the Soul Palace 
Tavern while it was being operated on Yonge Street was one of 
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the major trouble areas for the City Police and in fact it 
seems to be the consensus that it may well have been the worst 
problem spot for the morality squad. It is interesting to 
note that notwithstanding these comments from the police, 
there does not appear to have been any action taken by the 
Liquor Licence Board and in fact most arrests which did take 
place took place out on the street and not in the licensed 
premises. It also is uncontradicted that Fitzgerald Riley 
acquired a 5% interest in Soul Palace Tavern during the last 
year of its operation and it was his evidence thate merat= 
tempted to introduce some changes into the operation of the 
tavern but because of his minority interest was unable to have 
his way and was overruled by his partners. The Tribunal did 
ask Mr. Riley why he would become involved in an operation 
such as the Soul Palace Tavern given its reputation and Mr. 
Riley's response was that he had hoped he could effect some 
changes which would improve its image. A question lingers in 
the minds of the Members of the Tribunal as to why Mr. Riley 
would even consider an investment in this type of an estab- 
lishment. The evidence also revealed that a squabble devel- 
oped between the landlord and the tenant Soul Palace Taverm fo 
the extent that Soul Palace Tavern went out of business. 


The Liquor Licence Board heard the application and 
came to the conclusion on the basis of Section 6(1)(g) of the 
Liquor Licence Act that in fact the Sranting, of the Wicencesce 
the new establishment on 19 St. Joseph Street was not in the 
public interest and was not in accord with the needs and 
wishes of the people of the community in which it was Locavedr 
At the hearing before the Board and during the course of the 
hearing before the Tribunal, a great deal of evidence was 
introduced consisting of signatures from those who opposed Cee 
issuance of a licence and those who supported it. The 
Tribunal has reviewed this evidence in detail together with 
the evidence of the members of the Metropolitan Police Depart— 
ment, the evidence of Alderman Allan Sparrow of “the: Ca ty fom 
Toronto and the evidence of Fitzgerald Riley who told the 
Tribunal about his background in the food industry. 


Section 6(1)(¢) of the Liquor Licence) Acc meade 
as follows: 


ge] in the. cGasevot ampapplication [orraslicences 
the issuance of the licence is not in the 
public interest having regard to the needs 
and wishes of the public in the municipality 
in which the premises is located." 


The Tribunal has had occasion in the past to 
review the requirements of Section 61) Ce). Counset, for the 
applicant cited the decision of Leaside Restaurant (see sum- 
mary of decisions Liquor Licence Appeal Tribunal Volume 1, 


ey, 


Page 1) as support for his contention that the licence should 
WecmewecCounsel) for the applicant cited the decision as an 
answer to the fact that Council for the City of Toronto had 
passed a resolution calling upon the Liquor Licence Board of 
Ontario not to issue any further dining lounge licenses in the 
area in question where Mr. Riley Proposes to carry on business. 
In the Leaside case there also was a resolution of Council 
which dealt with the problems of Darkiig.. st ithe acew of 
the Tribunal that the Leaside case dealt with the issue of 
public interest from the standpoint of available parking fac- 
ilities and not from the viewpoint of whether or not there 
Should be any licences issued. In the Leaside Tavern case, 
the major issue to be determined was whether or not there was 
adequate parking in the area and not whether or not there 
should be additional licences issued in the ARea. iets «Lhe 
Pewee ches Tribunal thatsthe.Leaside: Tavern case does not 
afford the Tribunal any guidance with ReSspece toy this, factual: 
Situationvand. that is distinguishable on its own facts. 


In arriving at a decision in the matter before it 
in this appeal, the Tribunal reduced the major issues to two, 
which are as follows: 


Gt ) Zhe soperationiof :thesSoul. Palace Tavern on Yonge 
Street and whether or not it was reasonable to assume that the 
new premises at 19 St. Joseph Street would attract the same 
undesirable elements; 

and 

Cid.) If the needs and wishes of the community were such 
that additional licences should not issue in any event. 


In dealing with the first issue, it is necessary 
to look to the evidence of Mr. Riley and those called upon to 
Support him at the hearing. It appears that Mr. Riley is 49 
years of age and came to Canada in 1964. He previously held 
positions as a salesman at Eatons, as a salesman with the 
National Life Insurance and managed Club Jamaica which was a 
club specifically set up for West Indians who had come to this 
country and was a meeting place for them and a place where 
they could obtain guidance and advice with respect to employ- 
ment and other important matters. It was Mr. Ri key ts 
evidence that he wishes to open a restaurant which will spe- 
eialize in West Indian food and will in fact Dera specialty 
restaurant. He stated that he knows of no other place that 
serves Jamaican type food such as he is proposing although 
there are other establishments which do hold themselves out as 
catering to those who wish to dine in a West Indian atmosphere 
On West. Indian food... Mr. Riley pointed out that when he did 
operate the Club Jamaica he was allowed special occasion per- 
mits on occasions and from time to time catered for the 
Metropolitan Police Association. He testified that he had 
pecided that it was impossible for’ him to Change the character 
of the Soul Palace Tavern and for that reason was searching 
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for an establishment where he could set up his own business. 
He agreed in his eviderice that the Soul Palace Tavern was in 
fact a hopeless situation and did not appear to contradict any 
of the evidence which was introduced by the police officers in 
question. »Mr.. Riley relied ioniscertaingecorrespondence, from ene 
Liquor ibicence: Board sand obtained (a bul ldange permit arom. vire 
City of Toronto, and commenced: construction (of) hissnewerestaur— 
ant notwithstanding the fact that he was specifically warned 
that the terms and provisions’ of the Liquor Licence j/Act had?ito 
be complied with which includes among other things public 
notice of the hearing. It is clear that a substantial amount 
of money has been expended by Mr. Riley and his partners 
although: the, evidence: doestiindicatve what most) Of tne, Casmaroricy, 
that has been advanced to date was from Dr. Dwight Foster and 
not from Mr. Ridey., |Ltivappears) fromethe eviadencesthau Mr, 
Riley.s major contribution) to the restaurant voperavionais 
equipment which he has purchased from time to time. There was 
an attempt by Counsel for the applicant (to indicate that @£f 
necessary Dr. Dwight Foster would withdraw from the operation 
of the sapplicantwidy his? contanued involvement was prejudicial 
tothe granting of; thesia cence: 


It is the view. of the Tribunal that the application 
must be dealt with as presented to the Liquor Licence Board and 
the Tribunal and that the withdrawal of Dr. Foster if anything 
lends credibility to the position of the Board and to the pos- 
ition of the local police department “since” 26 Ws -Capab hemor sar 
inference that Dr. Foster having been a major shareholder in 
the Soul Palace Tavern at 320 Yonge ‘Street’ would be inclined 
to operate the business at 19 St. Joseph Street ina similar 
fashion. His withdrawal in the opinion of the Tribunal would 
also lead to further considerations as to whether or not 
Fitzgerald Riley, who would be the remaining partner, would 
have) thesnecessary siinanciaWereésources lomcarry Onestie. opera. 
tion., The Tribunal shasssome doubtgthat he would sand sthatec 
would be necessary for Dr. Foster to remain as a secured credi- 
tor no matter what Mr. Riley ultimately decided to do. The 
Tribunal does not feel it is necessary to deal with the finan- 
cial aspect of the application since our decision will rest on 
other grounds, but wished to: note its concern if ‘Drs Foster did 
withdraw. 


The Tribunal, is.iof thei vaew that hitzeerald Rivey 
and the applicants have failed to dispel the strong inference 
that the new premises. at 19 St. Joseph Street will create 
additional problems for the residents of that area. The 
Tribunal, of course, has no authority or jurisdiction to! deal 
with the operation of the restaurant per se and confines its 
comments to the granting or non-granting of a liquor licence. 
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The second issue which concerned the Tribunal was 
whether or not the needs and wishes of the community required 
aneadditLOonal licensed establishment and; whether or not, the 
Piecence wasvin the public interest. It is the view of the 
Petobunal that the resolution, of Toronto City Council andthe 
evidence of members of the Toronto City Police Department are 
Smivesome vOtsthnestactors that should) be considered when, deter-— 
fone public @nterest. It is obvious that to allow. the 
tevonconcity Council to dictate to the Liquor Licence, Board of 
Ontario would be tantamount to allowing that Council to 
legislate in matters involving the sale and consumption of 
ieiocettin tiie .City OL Toronto. The Tribunal, however, does 
find that sufficient weight should be accorded to the views of 
City Council and to the views of Alderman Sparrow who gave 
evidence at the hearing. This evidence was supported by con- 
cerns of representatives of the Metropolitan Police Depart- 
ment and the evidence as a whole was not seriously challenged 
iyernewapplicants. Additionally, i1£ is obvious that 1t.-1s not 
Piiierentaror public jinterest Lo be determined simply on. a 
head count by comparing petitions for and against the appli- 
Gaci0n.. [he Tribunal finds that on balance, the weight: of the 
evracnce adduced in opposition to the granting of a lTicence.to 
the applicants is more impressive and on that basis finds that 
PremaeOutCactlOn, Of Fitzgerald Riley. and Dr. Dwight Foster is 
Mop tn the public interest having regard to the needs and 
wishes of the public in the municipality in which the premises 
aso ,.located. 


An order will therefore-go confirming the order of 
PaeebLaquon,LiLCcence Board of Ontario .dated July 27th, 1978. 
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SHORTT'S RESTAURANT, Toronto 


Approval for issuance of Patio Licence 
to 

Blue Fox Tavern Limited 

APPEAL FROM APPROVAL FOR ISSUANCE 


TRIBUNAL: JOHN W. ERICKSON, ACTING CHAIRMAN 
JACK Ce SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: S. A. GRANNUM representing the Liquor Licence Board 
AGENT: DR. J. S. SHORTT representing the Licensee 
APPELLANT. RUSSELL PYSKLYWEC in person 


DECESTON: 6 December, 1978 


The appellant in this particular application to 
the Tribunal was a Mr. Russell Pysklywec among others. At 
the outset the Tribunal had to determine whether or not Mr. 
Pysklywec had status to bring the appeal and it was the 
Tribunal's view on a proper reading of Section 13 that in fact 
Mr. Pysklywec was a party to the proceedings before the Board 
and had status to appeal the Board's decision. The Tribunal 
for the purposes of the record also indicated that it had 
directed the Registrar to cause publication of a notice of 
hearing to be made in a local newspaper given the nature of 
the opposition to the application and since it was the opinion 
that the parties were so numerous personal service would be 
unsatisfactory and an advertisement in the local newspaper 
would be desirable. 


Shortt's Tavern is owned by a consortium of 
individuals with Dr. James D. Shortt as President. Dr. Shortt 
appeared on behalf of the applicant to give evidence. 
Evidence was presented to the Tribunal which indicated that 
prior to the conversion of the premises in which the restaur- 
ant is located a garage existed and that substantial funds 
were expended to renovate the premises and upgrade the grounds. 
In addition, photographs were introduced into evidence which 
showed the garage as it existed prior to the renovations and 
the Tribunal is of the view that the renovations have in fact 
added to the area aesthetically. It was the evidence of the 
Liquor Licence Inspector, Mr. Edward Chalmers, that Shortt's 
runs a good operation and appeared to be diligent with respect 
to compliance with the Liquor Licence Act and co-operated in 
dealing with problems which arose from time to time. There 
was evidence that there were some management problems ini- 
tially but that they had been resolved satisfactorily in the 
opinion of the inspector. Photographs were introduced showing 
the location of the patios which are the subject matter of 


sik 


fosewapplication and 1t is the opinion of the. Tribunal. that 

the patios which are proposed by the applicants do not con- 
Seeatute a blaght or an eyesore on «the general area and in fact 
appear to be well planned and located. There were originally 
some complaints about the food/liquor ratio however all parties 
eoreru be: ore. the Tribunal (that) thas is no longer an. yssue. 


Dr. Shortt when giving his evidence indicated that 
hewhad agreed to restricted ,hours for the patio operation from 
POO NOON ptO 19.00. pum. on his,.own, volition.and had: no: an- 
Penvaon ot joperating the patio after, that, time. Additionally 
it is noteworthy that the patio would only operate ona 
seasonal basis which would obviously restrict its operations. 
Die eee quite, important, in the view of the Tribunal, sinceia 
majority of the complaints which were placed before the 
Tribunal at the hearing dealt with problems occurring after 
9:00 p.m. and more particularly with problems after midnight. 
The Tribunal was presented with petition evidence for and 
PcaiImees the patio licences and as:»in other situations in- 
Voiving signatures and more particularly petitions the Tribunal 
is of the view it 1S impossible to decide this issue Simply on 
a head count but that it must look to the needs and wishes of 
the community at large to decide if the granting of a licence 
f2eenthe public interest. Evidence was called by those 
objecting to the granting of licence by Russell Pysklywec and 
the Tribunal heard from a Geraldine Fry, Violet Tomlinson, 
SmeeDr. Testaterri. All of .these individuals testified in a 
forthright manner and indicated their concerns for their 
Herehbourhood., The Tribunal is satisfied that all of the 
concerns which were expressed by those objecting to the 
licence are genuine and that the individuals who did appear at 
the hearing have a real concern for their neighbourhood. One 
thing that was apparent to the Tribunal is that the complaints 
and the concerns which were expressed in opposition to the 
granting of the licence appear to be related to the actual 
PPperation of Shortt's Restaurant per,se and not to the op- 
eration Of the patios on a réstricted basis. In other words, 
the evidence which was introduced in opposition appeared to) Co 
to the question of whether or not Shortt's should have a liquor 
licence at all rather than whether or not there should be a 
patio licence issued. It is the view of this Tribunal that 
the subject matter of this appeal has nothing whatsoever to do 
with the original granting of a dining lounge licence to 
Shortt's but must be confined simply to the question of the 
patio licences. Those in opposition to the licence did in- 
dicate their concern for their neighbourhood and felt that 
Since Shortt's came into existence vandalism and other types 
pF Punruly conduct had; inereased. It is noteworthy that most 
of the complaints dealt with individuals and problems which 
occurred after midnight and in many situations it is the 
Tribunal's view that it would be unfair and impossible to sug- 
-gest that the individuals in question were customers of 
shortt's Restaurant since there are other licensed establish- 


ie Si2 


ments in the area. 


The: applicant for -thée patio Wi cenceVsatist ted -the 
Board that the patio on a seasonal basis is something to be 
desireduby ‘thewresidents “of "the-area-and the! publve cenerarey 
and“thats Ve was not contrary to the public ‘interest tort the 
needs and wishes of the community. It is the view of the 
Tribunal on the basis of all of the evidence which was adduced 
by those ’tior, and against, the dacence that no’ cogenu-evidence 
has -beenrintroduced “coshow  thak fener Board) erred or una stie 
Granting jot the patio Wacences: are nov iin the pubiscinreres 
and against the needs and wishes of the community. The 
Tribunal has made that finding on the basis that most of the 
evidence in opposition deals with matters which are extraneous 
to the matter before the Tribunal. 


An ‘orderwill 'therefore co-arfirming ‘the deciscirom 
of the Liquor Licence Board’ 
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CROMWELL'S TAVERN, Oakville 


Dining Lounge Licence 

issued to 

Conjo Limited 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JACK C. SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: M.E. WEIR, Q.C. representing the Licensee 
S. A. GRANNUM representing the Liquor Licence Board 


DECISION: 1 December, 1978 


Conjo Limited is the licensee (#090647) of the 
premises classified as a tavern known as Cromwell's Tavern 
located at 2273 Royal Windsor Drive. Oak Lite. 


The licences issued are as follows: 


Dining Lounge Licence Serial #A1798 
te espect Of 2 rooms located 
1. Main Floor: West Centre SeECctLon 
capacity 111 


es Main Floor: East Centre Section 
Capacity 40 


Patio Licence Serial #16806 
adjoining the above Dining Lounge areas 
and being located 
Main Floor: South East SEC talon 
Outdoor area 
Capacity. LAD. 


The management of the Operation is provided by its 
President, Mrs. Joan M. Schmidt and her husband Conrad Schmidt. 


One the 5th of september, 1977, the Liquor Licence 
Board issued a proposal to attach a 


"TERM AND CONDITION that the sale and service of liquor 
im the establishment Shall cease ate LOS OOD. Mm. Lor such 
other term and conditions as the Board sees fit. 


FOR THE FOLLOWING REASONS: 
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The licensee is carrying on activities that are in 
contravention of Section 6 Subsection (5) of Reg- 
ulations LOO8/75 tinder Ihe Liquor Licences Ace 1oa5 
ang Mneparbicular, thestolaly receipes, (comecnieumcalce 
of food in each month during the period commencing 
Jat LV pS te LO POMC On UVa OG te elo raceul 


Section 6(5) (a) of the said Regulation states: 


“the total receipts from the, sale of kigquor*in «any 
month shall not exceed the total receipts ‘from the 
Sale Of sf O0d in tthe Same wmonun .. 


On'’the 26th, of January, 1978 the Board hetdva 
hearing to consider the Proposal and reserved its decision 
pending a review of the food/liquor sales after April, 1978. 


After a hearing on themloth of Aucust,. 1976 acne 
Board issued its decision that 


Werffective MONDAY, OCTOBER 2ND, (1975S, 10 willie berma 
"TERM and CONDITION” of this Licence that the sale 
of alcohol beverages shall CEASE at 10:00 p.m. until 
such time as the Regulations are satisfied." 


The Board had before it figures relating to total 
receipts from the sale of liquor and total receipts from the 
sale of food as filed by the Eacensee) ior che perlvod commune 
commencement of its operation in July, 1976 to July, 319767 


The ficures tiled shew that the. total yeceiprs 
from the sale of liquor which at the commencement of the 
operation by the licensee, were 89% of the total, were reduced 
continuously in the intervening months to 51%. The total 
receipts from’ tiquor: for the most recent month of Octobermawac 
also, 51% of the total 


The Tribunal 2s of the opinion that. the Board jan 
the basis of the figures filed, was empowered under the Liquor 
Licence Act to’ attach the condition as set out in, its decicitom 


In response to questioning by the Tribunal, 
Mrs. Schmidt testified that during all of the said period, 
Ontario Retail Sales Tax was included in the figures set out 
as being receipts from sales. The Liquor Licence Board does 
not interpret’ the relevant section as, requiring. this Gucluores 
and has accepted figures exclusive of sales tax. 


Management was not aware of the foregoing inter- 
pretation; the Board was not aware of the inclusion of sales 
1G De Since the food sales are such that ft telvessa les taxa msdds 
any, is payable in respect thereof, and since the sales tax on 


| 
' 
| 


IESE) 


liquor sales is substantial its inclusion in the receipts from 
the sale of liquor could constitute a significant factor in 
the computation of the relationship of receipts from food 
Peles LO receipts trom liquor ‘sales. 


Thesifigeures filed*woulddappearito be 110% of the 
total sales from the sale of liquor. The appropriate figures 
required to be filed in respect. of the receipts from Lenore 
sales should have been less. Though the amount in dollars is 
not great, the amount can be significant for the inflated 
figures are apt to lead to the invalid conclusion that 
receipts from the sale of liquor exceed the receipts trom tie 
sale of food, since the margin between the two has been nar- 
mowed Close to an even balance. Indeed, it would appear that 
compliance in fact has been had in 6 of the past 9 months if 
proper figures had been filed. 


The Tribunal noted that the Board in its decision 
stated: 
"For your information, however, if evidence Sabislacrtory 
to the Board becomes available on or before that date 
indicating conformity to the Regulations, then this 
"DECISION" will be reconsidered at that time." 


It would appear that an examination of the sales 
tax inclusion might have produced 'evidence Savistactory «to 
the Board....indicating conformity to the Regulation. 


Since the figures considered by the Board are not 
the figures required in accordance with the said SeC CLO, wat ne 
Pribunal is of the !opinion that the matter ‘should be réconsid= 
ered by the Board. 


Accordingly, the Liquor Licence Appeal Tribunal 
hereby directs the Liquor Licence Board to review in Pebria ry, 
1979, the operations of the licensee for the months of 
November, December, 1978 and January, 1979 with respect to 
determining whether there has been compliance with Section 6 
(5) of Ontario Regulation 1008/75 based on proper figures to 
be filed in accordance with the section by the licensee for 
the said months. 
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WILLIAM J'S TAVERN, St. Catharines 


TRIBUNAL: 


COUNSEL: 


DECISION: 


Dining Lounge Licence 

issued to 

J. Batcules & Sons Limited 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


JOHN YAREMKO, Q.C., CHAIRMAN 


JACK 1Cew@SIMS Pand 
BARBARA J. SHAND, MEMBERS 


WM. J. GULLETT representing the Licensee | 
S. A. GRANNUM representing the Liquor Licence Board 


12 December, 1978 


William J. Batcules & Sons Limited is the licensee . 


(#090456) of the establishment classified as a tavern known as 


William J's Tavern located at 249 St. Paul Street, St. Catharine 


Ontario Regulation 1008/75, including the following relevant 


provision 


Board issued a Proposal 


"towattachhto they dining? lounge licence for the. above— 
named establishment a TERM and CONDITION that the sale 
and service of liquor in the establishment shall cease 
at LO:007p m. 


FOR THE FOLLOWING REASONS: 


| 
. 


time, lucences woSsuecdeillcras  fOlLlows: 


Dining Lounge Licence Serial #A1387 
in respect of a room located 
Main’ Floor: "Centre Section 
Capacity 96". 


Terms and conditions of the licence are set out in| 


Section’ 6 

(5) In each premises for which a 

dining room or’ dining Lounge licence 

is issued, | 
(a) ethe total treceipts from the eave | 
of liquor in any month shall not exceed 
the total receipts from the sale of | 
food in the same month; 


On the 26th day of duly, 1978," the fiquor Bicence 


Ley 


(pew tcensee 1s Carrying On activities that) are in contra- 
vention of Section 6 subsection (5) of Regulation 1008/75 
under The Liquor Licence Act; 1975 and in particular, the 
total receipts from the sale of liquor in the dining 
lounge have exceeded the total receipts from the sale of 
food in each month during the period commencing January, 
1977 and ending June, 1978." 


The licence holder has filed with the Board a statement 
DPSeross sales of food and Tiquor as! follows: 


Month & Year Food. Receiprs % Liquor Receipts ¥ 
Man. to Mar./77 LOY 916238 54 Li7eece 34 46 
Apr to June/77 CE SAUTE S TES 46 33,011 9..61 54 
Buly to Sept./77 EAA ONG SS 42 Sue oc lcarar. 58 
mt, to Dec./77 153408732 42 23:,429 .41. 58 
fan. 1978 4,065.03 44 See a eS 56 
Feb. 1978 4,944.33 46 5,809.58 54 


Mar. 1978 Ok (Oy, 46 6,464.25 54 


Additional figures with respect to gross sales of 
moa and Aigquor before the Board were as follows: 


Boril;' 1978 4,984.98 45 emmy WAT eorgeks! Oe 
May, 1978 5,008.13 40 8,4010529 60 
mune, 1978 by 2 O22 S 39 SE SILOS oe 64 
Buly, 1978 Gi Ovo 45 Ses ioc 348) 


Aieeryawhnearing om ithenL/7ti day. of August, 1978, the 
Board found that 


Pche total receipts from: the ‘saleiiof Liquor in these 
premises have consistently exceeded the total receipts 
Prom che jsalevofr |) food,“contrary to Section, 6, Subsection 
(5)(a) of Regulation 1008/75 under The Liquor Licence - 
Ae EN 977.5." 


mea athat there had been a contravention of the Regulation, and 
attached a condition to the Dining Lounge Licence that 


"commencing Tuesday, September 5th, 1978...the sale of 
pEeecohnolac, bevyerages-<in the \"Dininge Lounge!) of Willdam J's 
feverneschal Db -CRASE. at. 1145700 pemmndaily,.subject to, a 
review at the end of the three month period ensuing", 


Additional figures placed before the Tribunal were: 


\ugust, 1978 7,627.06 4? 8,488.83 53 


september, 1978 7,449.00 48 3353375 52 
Yctober, 1978 6,604.74 49 6,973.33 51 


jovember, 1978 6,092.09 52 Se619 = Ziv 48 
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The licensed premises was first acquired by Che 
Batcules family in 1918 and was run by the father, William 
Batcules, first as a soda bar and later as a restaurant, until 


lnk; Glegitela shin ILOQO2Z ¢ 


A corporation was since formed but the subject 
property is still controlled by the Batcules family. For the 
past 35 years it has’ been managed by Fred Batcules, and he con- 
tinues to dowso. A diquor licence was irst obtained in 1966 
when the premises were remodelled and renovated. 


It has been a top dining lounge innithese Ley (Os 
St. Catharines, with a senior type of clientele. 


The premises are located in the downtown St. Paul's) 
Catharines which was at one time the main shopping 


area, OL (obs 
area in the community. 


The street on which the property is located became 
a one-way thoroughfare and this change greatly reduced the 
volume of the business done by the restaurant, as it became 
inconvenient for passing traffic to stop and park near the 
premises. This removed transient trade and in particular, 
American tourists, for the traffic change became a bypass. 


Through the years the tavern has prospered and 
ed economically just as the downtown core of theecity has 
As new plazas were developed, business shifted away 
from the downtown area. During the past decade stores became 
bankrupt; many premises became vacant. Two large chain stores 
moved. Only a few variety shops remained. Potential customers 
from shoppers were accordingly removed. The negative situatior 
was compounded because the general population did not increase, 


but decreased. 


suffer 
generally. 


| 

In recent years the downtown businessmen through | 
appropriate associations in conjunction with the municipality | 
have embarked on a rehabilitation program for the downtown aree 
and the program is in the process of becoming a reality. New | 
developments are scheduled within 2 or 3 blocks of the premises 
buildings with retail stores are planned in the vicinity, a nev 
bus depot for local and inter-urban transport is being propose 


The re-development and rehabilitation is being done in con- | 


junction with the municipal and provincial programs. Ee 
appears that the exodus is about to be reversed, and a revital- 
ization of the St. Paul's area is to take place. The difficulg 


ty is and will continue to be the need to attempt to attract 
people back to the downtown city core area in the meantime for) 
dining, and this will take time to accomplish. 
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In order to increase general sales volume by 
attracting more people back down to the city core area, it was 
mecided.to cater to the evening entertainment business which 
the owner of William J's identified as being the most prom- 
dsing new clientele available. It was hoped that once the 
business was revitalized that some of the clientele could be 
coaxed into returning to the downtown core to dine prior to 
visiting one of the local theatres. 


Accordingly, the premises were Changed and 
up-graded into a restaurant-tavern operation in February of 
1977 with an appropriate piano music entertainment to abePac t 
the late dinner crowd. The hours of operation were changed 
Meomee oa.m..bo | a.m, to 12 Dem, LO. 1 a.m... The new approach 
WaS initially successful. 


However, food receipts percentages decreased, and 
in March, 1978 the Board called the management in for discus- 


Sion. Mr. Batcules interpreted the discussion not as a warning 
eivactionaby the ‘Board, for failure, but as an instruction to 
exert efforts to meet the balance. Management intensified 


efforts which had been generally instituted even earlier, for 
they had made attempts to have the Ooperationm continue as a 
viable dining operation through the years - no matter what 
changes had taken place in the environs. 


The management introduced menu changes, specials at 
lunch time, 'after hours' snacks, advertised special promotions 
in the newspaper, stressed to staff to promote the consumption 
Be Oecd .8 The dining lounge is 90% filled with tables and 
chairs; food can be had at the bar, though patrons are usually 
directed to tables when a request is made. Measures for even 
later food service are being instituted. In the words of the 
Inspector Malkiewich, an inspector with the Liquor Licence 
Board for 6% years "Mr. Batcules has done everything eine hs 
power to maintain the food balance". Discussions have been 
had with the inspector by Mr. Batcules and suggestions made 
have been followed to that end. It was not feasible to attempt 
to operate during breakfast hours because it was evident that 

jehere would be no patrons for that service. 


Actions taken have resulted in the dining lounge 
continuing as an eating place. There is always someone in the 
_kitchen, with 1 or 2 persons being there between 10 and 11 piem. 
jmene inspector has noted in late evening visits that patrons 
were eating. Inspector Malkiewich's general assessment of the 
Operation was very favourable. 


| In respect of compliance with Section 6(5)(a) of 

Regulation 1008/75 of the Liquor Licence Act, 1975, it would 
appear that the Board continues to take the Posttion that it 

| has no discretion and that it had to take regulatory action 
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once proceedings had commenced, and that the regulation does 
not. provide forvexceptions. “The Tribunal Pconvinues somvake 
the position that the; Board nas adiscretion. “thes tribunaL 
stated in’ the Diplomat Hearing (1 L.LVA.T. Page 31 at Page 34) 


“We cannot find that the Legislature intended to be 
rigid Twegarding, the) opportunity, to a5 11 censee to. comn— 
ply withthe, Section’, Et buy. were. SOmmsChe CinecuLots 
to the Board respecting its action as the censequéence 
of a failure to meet Sec. 6(5)(a) would have been to 
brincgeabouc an automatre: réesulc.. 


The Tribunal is of the opinion that relevant 
criteria should be used as a basis if the exercise of 


qdiseretiton WSs to be anifavoury or the 1aCenl cen beware. 

1. The operation by the licensee is a bona fide restaurant 
(food) operation 

2. Reasonable efforts are being made by the licensee to meet 
the requirement of the regulation 

3. Reasonable success toward the goal of meeting the 


requirements in a reasonable period of time is being had. 
There must; ‘of (course, be compliance’ in#due* courses 


In respect..of the "operation<-of, Wiliiam Je Tavera 
the facts..as found by the Teibunal jshowncLearLy 


1. It is'\.a/ bona fide restaurant =. the menw, ‘the “facilities, 
the service, all indicate this. 

2. More than reasonable efforts “and Aannovatitons are being 
made. 

3° SUCCESS in “ineréasing:. receipts "irom the. salesoteroode rs 


being had, namely, increasing from a low of 39% in June, 
1978 gradually upward to 52% in November, 1978. 


In the present situation there ws “one ‘additional 
factor worthy of consideration. The operation has been seri- 
ously and negatively affected by the economic decline of ‘the 
downtown area in which it is located. Despite the difficul- 
ties created by the decline, tthe operatrontwhas suey iveda min 
appears, that in the not too distant future, there will began 
economic upsurge and the milieu of the operation and the 
eperation itself will be restored to that of “earlier times. 
This process will indeed take time. In the meantime, the 
present: ‘hours of the Licensee will enable it totkeensthe 
clientele it has established - in all Jikelihood' to survive’ a¢ 
a viable,operation. . The. restriction would likely pat hegon] 
eration out of business. The piano player is under contract 
until May. 


{ 
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The Tribunal has taken notice of the pronounce- 
ments on behalf of the Provincial Government as to concern 
about, and support of rehabilitiation of downtown areas. The 
pontimnued existence of this operation isan ‘asset to the area. 
It it fails, another business would be removed from the down- 
town area at a critical time, with attendant general negative 
effects. 


The Tribunal notes that the Board made its 
Gecision of 17th August,1978 subject to review at the end of 
the three-month period next ensuing, 


The Tribunal is of the opinion that the approach 
Should be not to require the licensee under the circumstance 
of this case to demonstrate compliance under a handicap but to 
allow this licensee more time to demonstrate a continuing 
Serrity toecomply with the section. The onus will continue to 
be on the licensee to comply or have the restricted hours at- 
ached as a term and condition of the licence. 


Would the licensee not Ppeally be “agcrieved™ af 
Seale trying hard to comply and having success it had been put 
out of business (or crippled) by an immediate restriction on 
sales of liquor as feared. There was no evidence before the 
Tribunal that the licensee was taking advantage of the situa- 
tion; on the contrary, all evidence pointed to exactly the 
Opposite attitude. 


The Tribunal hereby alters the decision of the Board to read: 


"commencing Monday, the 19th day of February, 1979, there 
phaill~be attached to the said licence the term and condition 
that the sale of alcoholic beverages in the 'Dining Lounge! 
of William J's Tavern shall cease at 11:00 p.m. daathyamrrt + 1: 
Such time as the requirements of Section 6 SubSection (05) (a) 
of Regulation 1008/75 are met providéd that 4f the total 
Beceipts from the sale of liquor and food during each of the 
months, December, 1978 and January, 1979 are lin Conrormity 
with the said section the said term and conditronishall not 
become effective. 
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SHALAMAR RESTAURANT, London 


Dining Lounge Licence 

issued to 

Salvatore Giuseppe Galera 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
HACK Gia col Merand 
BARBARA J. SHAND, MEMBERS 


COUNSEL: MICHAEL SLAN representing the Licensee 
Ss. A. GRANNUM representing the Liquor Licence Board 


DECESTONE 20 December, 1978 


Salvatore Giuseppe Galera is the licensee 
(#020002) jof premises classified as a restaurant known as 
Shalamar Restaurant located at 782-784 Dundas Street East, 
London. 


The licence is a Dining Lounge Licence 
Serial #A1159 in respect of 1 room located 
Main Floor: ,Centre) Section 
ecapacaty LOS. 


Terms and conditions attached to-the licence are 
set out in Ontario Regulation 1008/75, including the following. 


Secu one 
(5) In each premises for which a dining room or 
dining lounge licence is issued. 

(a) the total receipts from the sale of 
liquor in any month shall not exceed 
the total) receipts, from the sale of 
food in the same month; 


On the 20th day of January,. 1978 thei Board issued 
a Proposal 


"to attach to the dining lounge licence for the above- 
named establishment a TERM and CONDITION that the sale 
and service of liquor in the establishment shall cease 
eet WO OO Fpes ml. 


FOR THE FOLLOWING REASONS: 


The licensee is carrying on activities that are in 
contravention of Section 6, subsection (5) of 
Regulation 1008/75 under The Liquor Licence Act 1975 
and in particular, the total receipts trom the.satlie 

of liquor in the dining Lounge have exceeded the total 


were 
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receipts irom the Sale of “food in each month 
Miri oLnesperlod commencing July, 1977 “and 
ending Necember, 1977 . 


The licence holder has filed with the Board a statement 
Or cross sales, of food and liquor as follows: 


Totad Total 
Month & Year Food Receipts % Ei quorakecei pes ho 
nada ar 97.7 35 LOSS 3 44 35,9380 84 56 
Aug. ui A Ore aD 2A, 4,607.22 go) 
Sep tien 1! S28 23 3,848.11 77 
Oete n CW LEYS ON 4 27 6916.99.90 73 
Nov. a 2D ON MORES 30 By, 04.09 70 
Dec. ue 4,377.04 45 5,422.41 aoe 


Atta hearingvon, Apral 4,.1978. theyfollowing figures 


placed before the Board: 

Piaiien.0 7S pO Or. oe 50 577 OS..15 546) 
Peasy -i' 4,589.34 aya 4,316.08 48 
Mar, ..' se heinl arc W Aer AG) yi SR OV9E.2c 49 


Wi cere the Nearing rhe Board) iby lettern.of 


Borie 4, 1973 advised the licensee: 


Unter hes conclusion of the proceedings conducted by sthe 
Board today, it was indicated that the decision would 
bee RESERVED, pending the food’ and liquor sales in 
these licensed premises being monitored in the im- 
ediate future by members of the Inspection Staff of 
the Board. 


muccther., as, you will recall ki-you. were advised that this 
operation would be reviewed from the standpoint of the 
food and liquor revenue generated in this establishment 
upon receipt of the figures for the three-month period 
ending June 30th, 1978". 


The following figures were subsequently received 


ny tine Board: 


Total Total 
Month & Year Food Receipts ho Liquor Receipts fo _ 
Soe LOS Sipsoreterad Us) oul Big Oo OU 49 
May sv SOLO, OF 50 Bi OO BRIG S 50 
Sune 8 74:202 48 2 {065.68 92 
i th i, OBL. 97 52 APIO t3D 48 


The figures from January, 1978 to July, 1978 were inserted 
in the Notice of Proposal. 
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On the 5th of August , Glo7s a thes Board rocucaed 
decision: 


">. .following the aforesaid monitoring procedures and 
information being received to the effect that the liquor 
sales in this establishment continue to exceed the food 
sales, the Board FINDS that the premises are operating 
in contravention of Section 6 Subsection (5)(a) of 
Regulation 1008/75 under The,biquor Licence Act, 1975. 


THEREFORE, commencing on MONDAY, the 4th day of 
SEPTEMBER, 1978, it will be a "TERM and CONDITION" 

of the licence granted to Salvatore Giuseppe Galera, 

in respect of the Shalamar Restaurant, that the sale 
and service of spirits, beer and wine shall CEASE at 
LO;00 p.m. daily until otherwise, ordered by thetpoarag 


It is to be noted that no specifics were given in 
respect of the information and the finding. 


On the 29th and 30th days of May, 1978, K.R. Fires 
an investigator, of! the Liquor Lacence Board had attended | 
Shalamar Restaurant to monitor receipts from sales of food anc 


liquor. His procedure was to clear the register at the star 
of the business day and then take periodic readings direct 
from the register. The following are the figures produced 


and reported to the Board: 


Monday, May 29th, 1978 


Food Liquor Misc. Tax 
5 p.m. $65.86 g3104 Gi Bees 
l a.m. 24.14 51.35 eee 3.80 
Total 90.00 84.39 PE 6.08 


Tuesday, May SOCh wos 


opis 4.09 5-00 mat .42 
Seprm. 51.46 Liese nil DEL 
Total 59.94 LL7i.,60 5S) TOSS) 


| 
| 
/ 
| 
lest 1.5 4.39 100.14 545 6.97 | 
| 
| 


Based on the above report, the Board issued the 
decision of (Lo Aucuse se Loin 


The licensee was not made aware of this report an 
was not given the opportunity to question or comment thereon.} 
The Tribunal is of the opinion that the above procedure, whic) 
may have been well intended, was improper and contrary to thi 


intent of the Liquor Licence Act as expressed in Sections 12 ] 
| 


| 


i 
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and 13, and of the Statutory Powers Procedure Act. As was 
elicited atthe Tribunal hearing, certain statements in the 
report which raised doubts did have an explanation. 


A course which may have been followed was to ad- 
Journ the hearing pending receipt of further information and 
to have set a new date for a continuance of the hearing after 
Oue notice to the licensee. 


At the hearing before the Tribunal the following 
further monthly figures were filed: 


Total Total 
Month & Year Food Receipt fo Liquor Receipts % 
Aug. LO7S 2 LOS Ol: Sell BF, Oi. 6! 49 
Dep Ls be, 4,971.01 on: 4,692.90 49 
Oct 4,091.00 50 359606, O00 5O 
Nov. " 4,689.00 65 Zee Si sO) B16) 


Salvatore Giuseppe Galera commenced business in 
1966, operating an~ unlicensed Pestaurant “Ob 55 Seats — 
serving mainly Pizza and Italian style dishes at 773 Dundas 
mtreet under the name of Sammy "Ss" Pizza, unt 1972» 


Hts; basiness indicated’ “the need for a bigger 
location, and when a building across the street came up for 
Sale he purchased and renovated fc; Opening in 1975. 


Imelov76she obtained @ dining room licence and in 
£277 he’ applied’ for a dining lounge restaurant. He changed 
the name to Shalamar Restaurant to inform PUrOSPeCcriVe cus tom— 
ers passing by that more than pizza was available on the menu; 
that it was a restaurant as generally understood. During the 
course of the operation he Changed the hours of operation 
peveral times for staff and personal” reasons - 


In 1976, to increase trade he commenced the playing 
Bf recorded music in the evening. lt was At this time that 
Bifficulties\ arose in maintaining receipts from the sale of 
food to be greater than receipts trom theteale or LEGO, 


Im March, 1977, the Liquor Licence Board Sa bile 
Him in with respect to the imbalance. The balance did not: get 
any better and the explanation was family difficulties which 
took his attention away from the business. 


ALcCerathne  NOtIGe oF Proposal.” -and Hearing. he  an— 
etiated measures to re-establish an increase tiy food ates, 


It was verified by 3 employees of the Board who 
Pisited the premises from time to time that there was a scar- 
City of patrons who ate. However, it was established that the 
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restaurant had full facilities and staff for food service; 
indeed the kitchen was extremely well equipped. The propi- 
etor introduced new dishes, advertised certain dishes as 
specials at reasonable rates, provided a second menu when he 
took over a pizza operation which he had previously leased out, 
instructed waitresses to emphasize the service of food upon 
the appearance of a customer, opened earlier for breakfast, 

and initiated a procedure whereby in the evening, special 

trays of food are made up and presented from table Coitaple 


in order to persuade patrons to purchase from the tray. Again 
the evidence of Board employees was that the licensee was 
trying to’ promote, the increase) om foodssales a ihc music being 


provided was changed to have a broader appeal. 


It appears that a major difficulty of the licensee 
was due to his poor record keeping and inadequate accounting 
Droce CAUures:. 


From 1972 to June, 1976 he appeared to have meagre 
though satisfactory record procedures. At that time he was 
persuaded by a patron that he (the patron) would look after 
the books. and attend to all necessary matters with respect to 
accounting. This patron suddenly disappeared from London 
early in 1978.0 This was the explanation) forsthe gap aime 
daily records. That explanation was confirmed by the fact 
that the person keeping such records signed one of the monthly 
reports on record with the Board. The daily record ledger 
book set up in, April, 1978, kept by the son, 1s alec onvas cry 
meagre nature and the operation and accounting procedures 
leave much to be desired. Discrepancies were such that they 
leave the entries for a substantial period open to doubt.) Hor 
example, in the daily entry for May 30th receipts are much 
larger from sales of food than, and completely out of line 
with the figures as monitored by Mr. Birth. .the cveceiprcetvom 


the sale of liquor for the 3lst of May are extraordinarily low. 


Mr. Galera stated that he discovered these and other discrep-— 
ancies only»recently. jit is;clear ‘that, the.doubes of the 
Board as reflected in the Minutes of the Board hearing with 
respect to the figures, had validity. The employees of the 
Board who had dealings with Mr. Galera stated that they found 
him at all times to be open and honest. They had no reason to 
doubt the Accuracy of  thesstatementswof stheglicensee- 


The Tribunal has been of the opinion that relevang 
eriteria should be used as, a basis) if the exercice jor dic 
cretion is to be in favour of the licensee in respect of 
action to be taken in. enforcing compliance with the term and 
condition set out in Section 6(,5) (a): 


The criteria that have been stated are as follows: 


: 


the 
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The operation by the licensee is a bona fide restaurant 
(food) operation 

Reasonable efforts are being made by the licensee to meet 
the requirement of the regulation 

Reasonable success toward the goal of meeting the 
Peqiirements in a Treasonable period, of timeyis being had. 


Tere MUsSuk Od (COUPSes obe Comp Liance imydue course. 


in respect of the operation’ of Shalamar Restaurant 
tacts as found by the Tribunal ’show 


Hiae, Operation aS reverting to that of "a bona wide restaur-— 
ant - the menus, the facilities, the service all indicate 
this 

Reasonable efforts at the licensee's disposal,and innova- 
Lions, are being made. 

puectess 1M Ancreasing receipts: tromethe vsale, of tiood’ as 
BpemCumadaen HOWeVer, (tie Dagures with respect. to Litem 3 
have to be established as being correct. 


Under the circumstances, the Tribunal is of the 


Poatimone that the best procedure) to ‘be followed Ws to’ igrant the 
licensee the opportunity to set up adequate record keeping 
procedures and demonstrate thereby that the measures he had in- 
Momowedswi th respect to the food’ in recent times? did in real- 
mey chabve hime to’ conform to the requirements: ‘sét’ outs in 
Bection 6(,5)'( a); 


HE 


TRIBUNAL ORDERS that the decision of the Liquor Licence 
Board Anmrespect: of 'the’ sara *1lvcence that’ “commencing 
omeMonday: the 4th ‘day of September 19o7s it) wild bea 

“TERM and CONDITION' of the licence granted to Salvatore 
Gaucseppe Galeray,! in respect “or thevShalamar ‘Restaurant ; 
that the sale and service’ of spirits, beer ‘and wine shall 
CEACBLat LO;O00 p.m. daily untid otherwi sel ordered) by the 
Board" 


be altered to read: 


Voommencuny Morndeys, thes LOUn day optrebpuary, <1979 ,sthere 
Boalt pe attached tormthe Said ticence Che erm sand: con- 
dition that, the Sale vot alcoholic) beverages, im the ‘Dining 
beunge! of Shalamar Restaurant Shall’ CHASE ate 10:00 p.m. 
daily until such time’ asthe Trequarements, of Section 6 
Subsection (5)(a) of Regulation 1008/75 are met provided 
Loa Tene COtal recep sii rom? the “sale tor kvquor and 
food during each of the months, December, 1978 and Jan- 
tae, LOCO are in Conlhormity wath, the said section and 
provided that the Picensee shall forthwith initiate Such 
record keeping and accounting procedures, and engage 
qualified assistance in the maintenance of the records 

to demonstrate compliance with Section 6(5)(a) and (b) of 
the Reculatrons as shall be satisfactory to. the Liquor 
Licence Board, the said term,and condition shall not be- 
come effective." 
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PROS RESTAURANT, Scarborough 


Application for a Dining Lounge Vacence 
by 

Vasilios (William) Ouzounis 

APPEAL FROM REFUSAL TO ISSUE 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON, Q.C., and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: BARRY FOX representing the applicant 


S.A. GRANNUM representing the Liquor Licence Board 


K. H. MACDIARMID, Q.C. appearing for the Borough 
of Scarborough 
DECISION: 2: Januaryeul? 79 


Vasilios (William) Ouzounis, the applicant and 
appellant, has been the sole proprietor of the restaurant 
business known as Pros Restaurant at 1591 Ellesmere Road in 
the Borough of Scarborough since about June, 1976 when he 
purchased the business, having been employed there for about 
a year previously. He is assisted by his son and the 
operation can be described as a family undertaking. 


The restaurant is a typical one, well, but 
modestly appointed. It has one dining room with a seating 
capacity of 65 persons; there is both counter and table 
service, with a regular menu and average price of $2.75. 
Outdoor signs indicate "Fish & Chips” "Fast take-out Orders" 


"Charcoal Broiled Burgers" "Breakfast Specials 6 to ie a.m ae 


No entertainment is provided. 


The value of the operation is $85,000, of which 


$50,000 is an investment by the proprietor and $35,000 is owed 
| 
} 


| 
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The restaurant is situate in a typical small com- 
munity business block known as Progress Plaza in existence since 


Since the early 1960's, at which time the restaurant was est- 
ablished. In the plaza there are 9 


a bank, a bakery, a milk store, 
gift shop, a sports shop, ab 
There are also some 7 offices 


a hardware store, a smoke and 
eauty salon, and a rent-all shop. 


- These enterprises basically 
serve the neighbourhood. Only 3 operations including the rest- 


aurant are open after 6 Pp-m. There are about 55 parking spaces 


at the front and side, and 18 at the rear. The plaza would not 
neet contemporary zoning standards. 


It is situate on and has acce 
9f Ellesmere Road which is a si 


eraffic artery, being one of th 


Ss to the south side 
gnificant and heavily travelled 


€ major roads within Metropolitan 
‘oronto through Scarborough. The road forms a distinct line of 


livision and demarcation in the area; to the north is an exten-— 
sive industrial area, to the south there is a considerable 


eSidential area resulting from subdivision development, some 
(O years ago. 


The Plaza is south and Acro 
nd commercial developments known as Sc 
nd Scarborough Town Centre which are shielded from the road by 
wooded area. On its south, the Plaza abuts the residential 
rea. The nearest home is a very short distance away, with the 
arrow parking lot lying in between. There is a 6' cement and 
ire mesh wall at the edge. There are 2 exits leading out to 
aratoga Drive which runs south from Ellesmere Road into the 
esidential area on the west Side of the Plaza. 


ss from major municipal 
arborough Civic Centre 
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On or about October 25th, 1977 the applicant ap- 
plied for a dining room licence for the sale and Sservicesce 
beer and wine. 


Following his initiating the application the pro- 
prietor, believing that there would be no opposition to his 
application because no opposition had been made to previous 
applications within Scarborough, expended $16,000 in meeting 
the requirements of various authorities. He had not realizee 
that the procedures before the Liquor Licence Board should be 
finalized before undertaking the fulfilling of other con- 
ditions necessary for the issuance of a licence. 


Notice of the application was published in the 
Toronto Star on March 28th, 1978 and on April 4th, 1978, and 
pursuant thereto a public meeting was held at 55 Lakeshore 
Bivd. East, Toronto on Tuesday, “April Pith. 


Prior to and at the date of the public meeting 
there were filed with the Board written objections to the 
issuance of the licence. The objections consisted of the 


following: 
a) Resolution of the Council of the Corporation of the 
Borough of Scarborough dated March 28th. 


b) Letter dated March 22nd, 1978 from Mr. David Warner, 
M.P.P. Scarborough-Ellesmere. 


c) Petition containing 341 signatures of residents of | 
nine streets in the immediate vicinity of the plaza. 


ay “Letters, from four private veneer zens. 
Prior to and at the date of the public meeting, there was 


filed with the Board the following written material in favour 
of the application: 


a) Letters from four private citizens. 

: : : 
At the public meeting several persons appeared and voiced ob- 
jection to the issuance of the dining room licence. | 


b) Petition containing 453 signatures of patrons of the} 
restaurant. 


| 
| 
| 
) 
I 


After the public meeting, there was filed with the Board a 1 
petition containing the signatures of 750 persons who are op- | 
posed to the granting of a liquor licence to the applicant. 

In addition to the said petition, there were filed in objece— 
tion to the granting of the dining room licence, letters fron 
the Midland Park Residents! Association, the South Bendale | 
Ratepayers! Association, the Donwood Park Community Assoc- | 
iation and the North Bendale Ratepayers' Association. The 
Corporation of the Borough of Scarborough, at a meeting on the 
19th of June, 1978, passed a further Resolution opposing the 


issuance of a'liquor Licence to Pros Restaurant. 


: 
| 
| 
} 


i 
} 


‘| 
{ 
{ 
if 
\ 
| 
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On or about the 26th of June, 1978, the solicitor for the 
applicant filed with the Board 795 form letters signed by in- 
dividuals residing in the Borough of Scarborough who indicated 
Epetruapproval of the granting of a liquor licence. 


On the Ieth day of July, 1978, the Liquor Licence 
poor Losued a Notice of Proposal pursuant to Section 12 of 
Ehesirquor Licence: Act, 1975: 


moOMLeluse to issue. a dining room licence to the 
applicant because the issuance of the licence is not 
in the public interest, having regard to the needs 
and wishes of the public in the municipality in 
which the premises is located." 


On the 18th day of September, 1978, the Board 
issued its decision: 


"The Board has now reviewed all aspects of this 
application for licence, including the objections 
lodged by the residents of the area, the petitions, 
both against and in favour of the issuance of a 
liquor licence to this establishment. 


Accordingly, the Board FINDS that the applicant is 
not entitled to a licence for the aforesaid reason, 
asiuset out in the 'Notice of Proposal'." 


The refusal to issue was the first in the Borough 
of Scarborough. 


Prior to the Tribunal hearing, there were received 
By the Registrar, 10 letters in favour of issuance, 4 reit- 
erating their statement to the Board, and 19 letters in 
objection to issuance, 9 reiterating their statement to the 
Board. There were filed 2 further petitions of 62 names in 
Spbjection. 


At the hearing, 31 persons attended to express 
being in favour of, and 10 persons attended to express being 
opposed to the issuance. A number of these had already ex- 
Pressed their position to the Board and to the Tribunal. 
Representations were made on an individual and representative 
basis. 


At the) beginning of the ‘Tribunal hearing the 
Chairman expressed the following: 


"For the record it is to be noted that the Tribunal, 
Deine ot the opinion that Tt as impracticable to give 
notice of the hearing to all or any of the parties 
individually because the parties to these proceedings 
before it are so numerous and the interested parties 
could not readily be discerned, the Tribunal did in- 
struct the Registrar to insert the advertisement set 


ee 


out in Exhibit 6 (Toronto Star dated November 8, 1978) 
as notice to all ,concerned of the Appointment for and 
Notice of this hearing.” 


Objections to the issuance of a licence are based 
on a number of reasons set out variously in a letter dated 
15 March, 1978 on behalf of the Glen Andrew Community Asso- 
ciation, in the preamble of the major petitions and in indiv- 
idual letters and statements. They can be summarized as: 


- Inadequate parking facilities in Progress Park Plaza 
with resultant congestion and overflow in residential 
Sirecrs 


—- Traffic flow and pedestrian problems by reason of 
existing movement pattern created by the physicarecon= 
struction of Ellesmere Road and the Saratoga Drive 
entrance, and the access and exit facilities Of the plaza 


-~ Inadequate buffering between the rear of the plaza and 
adjacent private homes with respect to noise and. 1rents 


- Possibility of expansion of Pros Restaurant and extension 
of hours of operation and eventual conversion to a disco 
operation 


- Aggravation of the problems attributed to automobiles 
by increased restaurant patronage attracted iby /kequor 
service 


="The possibil@ty ot incréased Vandaliem 


- The exposure of children to a restaurant where alcoholic 
beverages are served and anxiety for their wellbeing 


-~ An undesirable change in character in a small neighbour—- 
hood convenience plaza by the service of alcoholic 
beverages 


= A disruptionser the neighbourhood: 


Though such specific objections were detailed, HERG 
emerged that the underlying objection stemmed from a desire 
to "preserve our residential area" and the general position 
taken was Uthat the cranting, of ‘such a lieence as Not ieee 
best interest of this community and the families who frequent 
this small neighbourhood plaza."" There was a strong opinion 
that generally neighbourhood convenience plazas which abut 
residential areas are not suitable for licensed premises. 
There was minimal expression that the municipality was satur- 
ated with licensed establishments, though comment was made 
that the number was sufficient. 


The wishes expressed of a substantial part of the 


public resident in the immediate area, with Lame exceptions | 
are clear: a licence should not be issued. 


| 
| 
| 
| 
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The validity of the reasons were challenged, dis- 
puted, and contradicted; there were different points of view 
on the same issue. However, the sincerity of those who sub- 
scribed to the reasons for objection and the strength of their 
belief is unquestionable. 


The Traffic problem and other associated dif- 
ficulties cannot be ascribed to the restaurant alone. Its 
share is only a part and the condition is typical of similar 
complexes. But the problem is real, and it and any enlarge- 
ment is of genuine concern. That licensing for beer and wine 
would result in bad effects, in vandalism, and in a deleter- 
ious change in the environment of the Plaza is a matter of 
serious apprehension though doubts that such would take place 
were voiced by those who supported the application. The 
possibility of a significant change brought about by expansion 
and extension of operations as well as the nature thereof, 
was a strong factor in the opposition to the issuance. A 
suggestion that conditions be imposed to control such aspects 
did not change the position of the objectors. The wish to 
retain the style of living enjoyed through the years was 
expressed with passion. 


95% of the persons whose needs, as evidenced by 
their patronage through the years, are served by the restaur- 
ant are not drawn from the neighbouring residential area. 

It would appear that nearby residents make little use of the 
restaurant during the day and go elsewhere for evening dining. 
Such residents did not voice 'need' for a licensed restaurant. 
The restaurant could not survive on the business derived from 
the residential area. Its patronage consists of merchants, 
business men, and workers from the other plaza shops and 
offices and the municipal centre. It depends greatly ona 
transient trade of delivery men, truck drivers, taxi drivers, 
and others who come in for a work break, snack, or a full meal. 
The prices, menu, environment, and convenient location on the 
through road, all are the reason for this kind of patronage. 
Of the licensed restaurants in the district, two others have 
the combination of factors that appear to be suitable and at- 
tractive to that patronage. The remainder have an atmosphere 
and menu which do not lend themselves to the transient trade 
that goes to Pros Restaurant. It is from this group of per- 
sons mainly from scattered areas in the Municipality that 
support for the application is drawn. 


Persons who are attracted to the Scarborough Town 
Centre for shopping are the ones who patronize the variety of 
restaurants there. The patronage of the Plaza and that of the 
Town Centre are quite distinct. The time necessary to go into 
and out of the Town Centre is not great, though it could be of 
some significance to someone pressed for time or on the move. 
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Pros Restaurant does render a particular service 
to certain of those who come to work in the neighbourhood and 
to others who in the course of their participation in service 
industries find it a place of convenience. 


Prior to the Board public meeting the Council of 
the Borough of Scarborough on the 28th of March, 1978 upon the 
petition by Glen Andrew Community Association passed a resol- 
ution by a’ vote (of "beter s~as follows: 


"WHEREAS the abutting residential neighbourhood peti- 
tioned the Liquor Licence Board of Ontario to deny the 
granting of this licence on the grounds that it is not 
in the public interest, and 

WHEREAS the Glen Andrew Community Association supports 
the neighbourhood in their petition to the Liquor Licence 
Board of Ontario, 

THEREFORE BE IT RESOLVED that the Council of the Borough 
of Scarborough support the community in its request to 
deny the said application, and 

BE IT FURTHER RESOLVED that this Resolution be forwarded 
to the Liquor Licence Board of Ontario Hearing con- 
sidering this application." 


Prior to the Board hearing the Council on the 19th 
of June, 1978 passed a resolution by a vote .oL, LO to 4.a5 
follows: 


= 


"that Council having considered submissions from the 
applicant as well as representatives from the area 
residents, oppose the issuance of a biquore-iieence toa 
Pros Restaurant, 1591 Ellesmere Road, as the issuance 

of this licence would not be in the best public interest! 


The Tribunal notes that on the 25th of September, 
1978 in respect of an application for a licence by Agincourt 
Fish and Chips Restaurant, 412 Sheppard Avenue, Agincourt, a 
resolution "that the Council support the community in its | 
request to deny the said application and that this resolution 
be forwarded to the Liquor Licence Board of Ontario" did= not 


proceed to a vote. The proponent of the resolution (as 
reported) had said "local residents felt that a liquor licence] 
would detract from the community...children would no longer b 


able to frequent a variety store located in the same plaza as, 
the licensed restaurant...." 

Further, the Tribunal notes that on the LOth os 
October, 1978 in respect of an application by Kennedy Rest- | 
aurant for a liquor licence a resolution '"'that Council sup- | 
port the residents in their request to deny the said applica- 
tion, and that this resolution be forwarded to the Liquor 
Licence Board....'' was not voted upon. 


| 


ane EEEEREEeEEeaenninieaeeeeete 


a Pats) 


Council passed.a resolution. that. the,petition 
lodged with the Clerk be forwarded to the Liquor Licence Board 
Pramuiateno.tiuirther action be taken, by a vote of 9 to 5. 


ines lrlpunal interprets: the raction. bys the 
Scarborough Council as not taking any general position, nor as 
Sevring Our pcuidelines for a continuing position in the matter 
of applications for Liquor Licences within the municipality, 
but merely as supporting the residents in the neighbourhood 
Sie rrogress Plaza in their objection, with respect to. Pros 
Restaurant. 


At the Tribunal hearing one alderman was in support 
of the application and one alderman was in opposition. 


The wording of the Liquor Licence Act (in Section 
6) clearly indicates that there is an entitlement to a lic- 
ence, i.e. the applicant is entitled to be issued a licence 
unless he comes within certain exceptions listed in Section 6 
Meee) to (¢), “In this case the applicant's entitlement is 
not adversely affected by the provisions of Paragraphs (a) to 
(f). During the period of operation by the applicants nothing 
appears that is negative to him either in business or per- 
sonally. Indeed, views expressed in respect of the operation 
as to appearance, facilities, staff, and service, and in res- 
pect of the proprietor personally including views as to his 
operation if licensed, were favourable. 


What is at issue is the exception to entitlement 
set out in Paragraph (g) "where the issuance of the licence 
is not in the public interest having regard to the needs and 
wishes of the public in the municipality in which the premises 
is located". It is a matter of judgement for the Board to 
determine what is 'in the public interest' and the basis of 
this is a "regard" by the Board "to the needs and wishes of 
ene public in the municipality". This determination is not an 
easy one. 


The legislation provides that public interest 
must be determined in the light of 2 aspects. Firstly, ‘regard 
must be had to both "needs" and "wishes"; consideration and 
weight must be given to both factors. secondly, these 2 
aspects must be examined in the context of the publre of ‘the 
municipality in which the premises are situate, not in the 
context of just the particular public resident in the vicinity 
where the premises are Physically situate. Consideration can- 
not be restricted to that of "needs" alone or "wishes'' alone, 
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nor to either of these matters from the point of view of one 
particular group. However, the Tribunal is of the opinion 
that in determining wishes different weight must be given to 
points of view in the light of all the circumstances. For 
example, the views of those of the immediate neighbourhood as 
to the effects, and accordingly their needs and wishes are 
more significant because they are most directly affected by th 
the physical presence of the licensed establishment. 


Since there is no machinery available under the 
Act for a scientific determination of needs and wishes, the 
Board can only proceed on the material which is placed before 
it. The Board has heard those directly affected and their 
representatives. The Board has also resorted to the recerpeE 
of letters, pétitions, and a résolution by the Council of the 
municipality. The Tribunal has emulated the Board and also 
accepted the same presentation. We believe it to be nec- 
essary to do so as the fullest and most convenient method of 
total citizenninput. 1 Aymere counteof triames ito arrivertatea 
majority is not the proper course. 


The wishes expressed by the bulk of the public in 
the municipality resident in the immediate area are clear; | 
no licensed premises in the Plaza. This negative attitude can 
also be interpreted as being an expression of a need for con- 
venience, safety, quiet, and a continuance of the present 
environment. 


The wishes of many of that part of the public who 
work within this area of the municipality and who make their | 
contribution to the industry and community are also clear: 
"the restaurant patronized by them should be licensed." | 
There was need for such licensing that their wishes to have | 
beer and wine with their food could be satisfied. That these | 
persons do not reside in the immediate area does not mean that, 
their needs and wishes are not to be considered; they are part 
of the public. din the municipality. 

| 

The question resolves itself into a determination | 
of whether the needs and wishes of those opposed to the is- 
suance of the licence should be considered as being greater 
than the needs and wishes of those who favour the issuance. 
It is clear that upon consideration of the needs and wishes of 
the persons who communicated the same to the Board as above, | 
the Board accepted the needs and wishes of the immediate res— | 
idents as being the greater in determining the public interes! 
and decided accordingly that the issuance of the licence was 
not. aa, the, public, ancerest. 


The Tribunal agrees with that decision. The needs 
and wishes of those who support the issuance of a licence to 
Pros Restaurant can be satisfied at other licensed establish-| 
ments within the municipality, but the needs and wishes of | 


PS7. 


those who oppose the issue can only be met by a refusal to 
fssue. The Tribunal is of the opinion that the situation is 
Peectly that envisaged by. the Legislature in its enactment 

of Section 6 Subsection (1) Paragraph (g) of the Liquor Licence 
met, 1975. 


Counsel for the applicant has cited the decision 
meethne Tribunal in Leaside Restaurant (1 L.L.A.T. 1) in 
support of the application. However, in that case the needs 
and wishes of the restaurant's clientele could not be satisfied 
for resort elsewhere was difficult and "the existence of 


... (other) premises ... further away (did) not lessen the 
@eeds fulfilled by the appellant's premises in respect of the 
workers in the area.'' Those in opposition to the issuance did 


mrmoovecr to the “oranting of a liquor licence” per se. 
Bnder the circumstances of that situation the Tribunal di- 
rected the issuance subject to conditions--in effect, a lim- 
ited licence which responded generally to the total needs and 
wishes expressed. 


it is likely that the refusal Herein to issue a 
Precence will be a hardship to the applicant. It is to be 
hoped that the residents of the neighbourhood will patronize 
ihe restaurant to a degree that will alleviate any loss due to 
the lack of licence. 


The disentitlement is not to be taken as a 
reflection on the applicant or the operation. 


The Tribunal hereby confirms the decision of the 
Biquor Licence Board dated the 18th day of September, 1978. 
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Licensee or Applicant 


Ace Submarine Limited 
(Shangrila Chalet Restaurant) 


Amaral, Manuel Antonio and Mrs. Aldina M.Amaral 
(Amaral Restaurant) 


Barletta, Domenico 
(Beef Baron Tavern) 


Bassels, Peter 
(Bassels II) 


Big-Bite Delicatessen (Scarborough) Limited 
(Hour Glass Tavern) 


Blueschooner Ontario Limited 
(Blueschooner Restaurant) 


Bordeaux Restaurant Limited 
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Toolsie, Jagdat Vincent 
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(iii) 


TO SUPREME COURT OF ONTARIO 
DIVISIONAL COURT 


Amaral Restaurant 
Appeal withdrawn 


Barn Steak House Tavern 
Appeal withdrawn 


Beef Baron Tavern 
Appeal proceeding 


Blueschooner Ontario Limited 
Appeal proceeding 


Bordeaux Restaurant Limited 
Appeal proceeding 


Sterio's Restaurants Ltd. 
Appeal proceeding 
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AMARAL RESTAURANT, London 


Dining Lounge Licence 

issued to 

Manuel Antonio Amaral and 

Mes. Aldina” Narita: Amaral 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN YAREMKO, 0.C., CHAIRMAN 
JACK eC. SUM cand 
BARBARA J. SHAND, MEMBERS 


COUNSEL: MALCOLM BENNETT representing Licencees 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: Je JULYS O79 


Manuel Antonio Amaral and Aldina Maria Amaral are the 
licencees, Number 020797 and the owners of premises classified 
as a restaurant and known as Amaral Restaurant, 475 Highbury 
Avenue, London. The Licence issued is a Dining Lounge Licence 
Serial #A2925 in respect of a room located on the main floor, 
East Section, Capacity 118 persons. 


The restaurant has operated since 10 March, 1977 and the 
dining lounge licence was issued on August 24, 1977. 


On July 21, 1978 the Liquor Licence Board issued a Notice 
of Proposal to attach a term and condition to the dining lounge 
licence of the above-named establishment that: 

" the sale and service of liquor in the establishment 
shall cease at’ 10:00 p.m." 


FOR THE FOLLOWING REASONS: 

"" The licensee is carrying on activities that are 
in contravention of Section 6, subsection (5) of 
Regulation 1008/75 under The Liquor Licence Act 
and in particular, the total receipts from the 
sale of liquor in the dining lounge have exceeded 
the total receipts from the sale of food in each 
month during the period commencing November lst, 
1977 and ending June 30th, 1978. 


The licence holder has filed with the Board a 
statement of gross sales of food and liquor as 
follows: 


in) 


Month & Year Total, "ood Receipts Total Liquor Receipts 


November, 1977 (no statement provided by licensee) 

December, 1977 53,986,000 (407) 55 901-00 (60%) 
January, 1978 De 2 9 2a O00 (58%) 3,788.00 (42%) 
February, 1978 8,869.00 (487,) 9, 515.00 €5Z),) 
March, 1978 §.07, 38:00 (41%) 11345700 (59%) 


Licence holder has been unwilling or unable to 
provide statements showing the sales of food 

and liquor for the months of April to June, 1978 
inclusive." 


On the 14th September, 1978 the Board initiated a hearing 
in the matter. The Board did not conclude the hearing, but direc- 
ted the following: 


“so that, 16 would» bean a better position to 
assess the operation of this restaurant from 
the standpoint of food and liquor sales: 


(1) Figures pertaining to food and liquor 
revenue received during the months September 
to December, 1978 inclusive, to be submitted 
to the Area Inspector on a monthly basis no 
later than the 15th day of the following 
month. 


(2) A printed menu in an appropriate format 
setting forth the bill of fare provided in 
these premises to be forwarded to the Board 
in the near future." 


The Board stated it was reserving its decision insofar as the 
above-mentioned ‘Proposal’ was concerned until it had an oppor- 
tunity to peruse the monthly food/liquor statements and that 


the licensees would be advised as to its findings shortly after 
December 31, 1978. 


On the 25th January, 1979 the Board advised the licensees 
that it proposed to continue the hearing on lst March, 1979, 
that there would be introduced: 


"as evidence... monthly statements of sales of 
food and liquor for the period December, 1977 to 


ie 


December, 1978, and the report of Investigator 
Brooks, a copy of which is enclosed." 


That report stated in, part: 


.On Friday, January 12th, 1979, accompanied by 
Inspector K. Player we visited the above noted 
premises. We were met by Mr. A. Amaral...During a 
tour of the premises I observed that the decor and 
furnishings were of good quality..The kitchen is 
equipped with ample appliances for the preparation 
SE OOU of: 


The freezers two chest type and one walk in contained 
very little food. The walk in freezer contained two 
beef roasts, the rest of the space was taken up by 
full cases of beer. One chest freezer contained two 
large bags of ice cubes and the other a smail amount 
OENTOOd:. 


.The preparation of food is done by Mr. Amaral, his 
wife and his father. On Friday the food preparation had 
not begun at 11:45 a.m., the grill and stove had not 
been lit. 


The food is servea from a ‘steam table Located in the 
bar area. Hot beef buffet was offered at noon luncheon 
hour with pork chops added later in the day. 


There is no official menu in effect that could be presen- 
ted to a patron at the table. There is no table service 
for food. If a patron was not directed to the steam table, 
it may be overlooked as it is a small display. The hot 
beef was $2.50 and swiss steak on Saturday was $2.95. 


The tables were set up on Friday with place mats and 
napkins. The tables were all cleared of these articles 
at 1:30 p.m. On Saturday no place mats and napkins were 
in evidence on any table... 


An older type cash register is used to register all sales 
of food and liquor. All liquor and beer sales are regis- 
tered in the same manner on the one entry key with food 
on the second. 


It was learned that this cash register was on loan as 
their computerized cash register was in for repairs and 
has been for the past two months or more. 


The cash register did not contain any tape. Thev have 
not used a tape in this machine since they have had it. 
It was therefore impossible to verify any past sales. 
They did not have any daily cash sheets available. 
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The only figures available were contained in a small 
make-shift sales journal which was only for December, 
1978 and the first of January, half of the December 
entries were missing as the page had been torn in 
hale 


The bookkeeping is very, very poor, almost non existent. 
They claim to have had a bookkeeper but he left and has 
not been seen for some time... 


The figures submitted for Friday, January 12th, 1979 
are not accurate and are a compromise between the 
owner and myself. 


Since the cash register did not contain) any tape it 

was impossible to trace the error. The figures that 

had been recorded up to 9:00 p.m. Friday appeared accu- 
rate but after 9:00 p.m. the food figure was recorded 

as $582.00. This was impossible as the buffet is cleared 
from the steam table and only sandwiches are sold. It 
appeared that since the cash register was being operated 
by Mr. Amaral's brother, his wife and two waitresses 
many sales were punched on the wrong key. The cash was 
balanced and the $582.00 recorded for food between 

9:00 p.m. and 1:00 a.m. was reduced to $98.30. 


They have been instructed to have a tape installed in 
the cash register at all times and save the daily tape 
along with the daily cash sheets and maintain a proper 
sales journal for inspection at any time... 


The entertainment consists of four (4)strippers (complete 
strip) performing from 12:00 noon until 1:00 a.m. each 
Monday to Saturday. 


Mr. Amaral was friendly and co-operative but could not 
produce the information required for this investigation. 


The results of the monitor on Friday, January 12th and 
Saturday, January 13th, 1979 are as follows: 


Friday, January 12th, 1979 Liquor Food 
12: 002p.met= 85008 om: S319%35 9140750 
3: 00, peme —9,.6-,009 p.m: Shoppe G6 48.00 
6300 prmiy= Oe00Eps m2 SLSS05 195720 
2: 00-poments lee Oma sa: 415.65 98.30 
Total: 1438.85 less 422.00 
10% 


P29 SRO0 Fey ow ee 


Saturday, January 13th, 1979 Liquor Food 
POO epen. ~.  3.-O00.-p.m $198.60 Sct SLO 
Sep. mca S600. p.m. 2EY Oo 76.40 
PO ap.m. — L000 "p.m. Zi 1.00 My page) 9) 
fo-00 p.m. — 1:00 a.m. 193.900 39 J00 
Total 814.45 less EO Se EO 

10% 


Fished OCR TOY Boys 22h 


The following figures were offered by the owner from a 
make-shift sales journal, there were no cash register 
tapes or daily cash sheets to substantiate the figures. 
The totals from the monitor have been included to give 
the weekly totals: 


January 1979 Liquor Food 
Hanuary 2, 1979 $601.85 $298.00 
penuary "3, (L979 689.00 302.85 
Sanuary 4, 1979 785.00 301.85 
Panvary >> 1979 801.00 33 #E5 
Manuary ~6, “1979 _ 805.00 302765 
Total: $3,051 500 Sia 20570 
Nanuary 6, 1979 708.85 300.85 
Peantary 9) (1979 Fp ch es 88) SLO8S5 
Manuary 10, 1979 795 200 B2EP85 
panuary 11) 1979 796285 331860 
wanuary 1?) 1979 1438.85 POMBE YC) 
Banuary 13, 1979 814.45 196 920 
otal: $5, 207 sL0 Sp EP eteuayays we, 


The total sales for December, 1978 not yet submitted at 
the time of my investigation are: liquor $22,846.00 and 
Food $14,782.40." 


After the hearing the Board held: 


“that the licensees, Mr. Manuel Antonio Amaral and 
Mrs. Aldina Maria Amaral, are in contravention of 
Peermon £97031). and) (31 )Ca) and (6: 65) fand (17) vot 
Regulation 1008.75 under The Liquor Licence Act, 1975 
and in no way are operating a restaurant but merely a 
drinking establishment with no proper records of any 
kind being maintained." 


and made the 'Decision' 


"that commencing MONDAY, MARCH 19TH, 1979, the sale 
of alcoholic beverages in the Dining Lounge of the 
Amaral Restaurant shall CEASE at 10:00 p.m. daily 
until such time as the licensees are operating the 
said licensed premises in conformity with the Regula- 
tions to thessatistaction ot the Board.” 


At the Tribunal hearing there was entered a statement of liquor 
and food as entered by the licence holder: 


MONTH & YEAR Total Liquor Receipts % TOTAL* FOOD. RECELP Iss, 


October 8977 $ 325, Oo 62 S$ 668.95 68 
November 1977 1,910.44 40 27696250 60 
December 1977 i a 20 43 Peas OwLs 57 
January 1978 STOUT Soe 00 42 $529 22 00 58 
February 1978 2 5.15300 Bz 8,869.00 48 
March 1978 ti, 457200 59 8,073.00 41 
ADL In: 1978 LET Dee ee byl 162809026 49 
May 1978 6, OF 2N50 52 1D SS4eG2 48 
June 1978 15, 208¢65 50 14,918.00 50 
ri, 1978 L3* 9567825 49 TA, 363244 Sil 
August 1978 NVA fas ho ets ley 49 1 ss as WAS Fg? 2 Ser 
September 1978 b2,492 700 49 13,046.28 ail 
October 1978 L613 0700 a2 TA 7 390 48 
November 1978 18,7462350 55 Poy eoZeeLD 45 
December 1978 22,846 £00 61 14 /32250 39 
January 1979 Ly, 933405 56 135864740 44 
February 1979 INST beeig) os LOS) 5735 43 
March 1979 LIA ZESE OO 51 V6. 4350500 49 
April 1979 135458200 53 biol 1250 47 
May 1979 13. 264520 53 LIS 36.43 47 
June 1979 PPO 54 ore a, Oo 458 


Inspector Brooks testified to verify his filed report. 


The restaurant is located in premises converted from a 
variety-grocery store, and is situate in an East London residen- 
tial area with an industrial area a short distance to the north 
and south. There is no other licensed establishment within one 
mile; there are some fast food outlets within this area. 


Mr. Amaral is engaged in the construction business, assis- 
ting in the operation of the restaurant which is managed by his 


wife who has had some 10 years' experience. They have some 
$210,000 invested in the operation made up of $100,000 for the 
realty, $70,000 for renovation, and $40,000 for equipment and 
fixtures. 


The restaurant from the beginning has had an attractive 
decor inside and outside with the general appearance of a spe- 
cialty restaurant. A portable illuminated sign bore the name of 
the restaurant with special menu items. When the restaurant 
opened in March of 1977, it had a family type atmosphere of the 
kind generally associated with dining out, and enjoyed an imme- 
diate patronage of some proportion. However, as time went by 
patrons inquired as to the service of alcoholic beverages, and 
Mr. Amaral, on the assurance of his solicitor, kept advising 
that it would be a matter of some short months. When the service 
did not appear, patronage began to drop off and Mr. Amaral de- 
cided to close the premises for some 2% months. The licence was 
issued in August of 1977; the earlier patronage did not return 
to the same volume. In October of 1977 the total volume of sales 
was under $1,000, and increased through January of 1978 to some 
$9,000 which according to Mr. Amaral was not sufficient to make 
the operation an economically viable one. For these months the 
food percentage was 68, 60, 57 and 58. 


In February, 1978 Mr. Amaral decided to introduce enter- 
tainment in order to attract business. He had erected within 
the premises a narrow stage along one wall. Three exotic dancers 
performed continuously from 12 noon to 1 a.m. The cost was some 
$1,500 weekly. On the outdoor sign there was placed below the 
name of the restaurant, the announcement: EXOTIC ENTERTAINMENT 
2-1, 


The original menu which was very attractive both in appear- 
ance and in variety of food, was replaced by a one-sheet mimeo- 
graphed hand-written menu inserted between sheets of plastic, 
with a very limited selection and in no way attractive or condu- 
cive to eating. Table service was discontinued, and persons went 
to the kitchen area for food service. No food checks were issued. 
The atmosphere of the restaurant changed. It became generally 
patronized by males (98%), some in business suits but in the main 
an work clothes. The bulk arrived in cars. Patronage of the pre- 
mises was fairly consistent throughout the day and consisted in 
the main of individuals who attended to drink and watch the enter- 
tainment. Little food was served after 8 p.m. 


After the September hearing Mr. Amaral introduced a buffet 
consisting of a 3-foot salad table and a 6-foot steam table from 
which there were served specialties of the day, together with 


vegetables. Patrons came to the buffet and the items were paid 
for in’ cash at the time of service. The consumption of food 
did not show any increase; indeed, the figures as filed showed 
a decrease. The buffet table was removed at 9 p.m. or shortly 
afterwards; sandwiches continued to be available. 


After the March lst meeting Mr. Amaral re-instituted 
table service. He purchased additional equipment for the storage 
of food; earlier the bulk of the food was purchased daily on a 
fresh basis. He engaged additional staff which now consists of 
2 chefs, 2 dishwashers, 5 waitresses and one hostess. The hos- 
tess now greets patrons, seats them and hands them a printed 
menu in an attractive leatherette folder. The new menu has an 
excellent variety of dishes and is varied every three months. 
Waitresses have been instructed to promote the service of food. 
The entertainment has been reduced to one full-time and one part 
time performer at a cost between $600 and $700 per week. There 
is now a good luncheon crowd. Some food is served at dinnertime 
but the consumption tapers off in the evening. Food continues 
to be available. Only some of the tables are set with table 
cloths and table service, the others being set with place mats. 


The patrons still continue in the main to be working men 
from the industries in the general area and most of the patrons 
still arrive in cars. The patronage after 8 o'clock still con- 
tinues to be very heavy, with half to full capacity of the pre- 
mises occupied. There has been some change in the clientele 
and in the atmosphere since table service has begun. 


At the Tribunal hearing Counsel for the Board did not pur- 
sue the matter of record keeping required by Regulation 5 (31) 
and (31)(a) as the responsibility appeared to have been met. 
Section 10 subsection (1) of the Liquor Licence Act, 1975 states: 

' The Board may at any time review a licence 

or permit on its own initiative and attach 
such further terms and conditions as it con- 
siders proper to give effect to the purposes 
ofPthis Act. 


This power of the Board is in addition to its power under Section 
ll, of revocation, suspension or refusal to renew. 


One of the purposes of the Act is the licensing of restau- 
ee to sell liquor. A restaurant is defined in Regulation 
n 


'"restaurant' means an establishment which has full 
kitchen facilities for the preparation of meals and 
is engaged in the sale and service of meals to the 
PuplrCre a 


Peete clear that. the chief taperating characteristic of such 
an establishment is that it "is engaged in the sale and ser- 
vice of meals to the public.'' Further, where a dining lounge 
licence is issued to a restaurant, Regulation 6 (5) requires: 


hee) 


(b) 


the total receipts from the sale of 
liquor in any month shall not exceed 
the total receipts from the sale of 
food in the same month; 

and 


a daily record showing the sales of 
liquor and food shall be maintained. 


Ww 


In a consideration of compliance with the term and condi- 


tion of a dining lounge licence as set out in Section 6 (5) (a), 
the Tribunal has set out certain criteria to serve as guide- 


lines: 


The operation by the licensee is a bona 
fide restaurant (food) operation. 


Reasonable efforts are being made by the 
licensee to meet the requirements of the 
Regulation. 


Reasonable success toward the goal of 
meeting the requirements in a reasonable 
period of time is being had. 


In respect of Amaral Restaurant, the facts as found by 


the Tribunal show: 


The operation was until February, 1978 a restaurant 
within the meaning of the section and as generally 
accepted. However, the introduction of entertain- 
ment at that time and the significant changes in 
food service drastically changed the operation; 

in fact, it became a place of entertainment and 

of service of alcoholic beverages with a night 

club environment. Though the kitchen facilities 
continued and food was available, instead of liquor 
being an adjunct to the service of food, food became 
an adjunct to the service of liquor. Clearly the 
entertainment attracted a drinking, not a dining 
patronage. The changes introduced by the licensee 
after March lst have not yet brought about a 
condition where there is in actuality an operation 
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within the meaning of the Regulation, though 
the appearance thereof is there. 


2. “Withevespect yroutne, eLtores ol ties eicensceecn 
the initial changes to improve food sales were 
minimal and under the circumstances were not 
reasonable. Only after the decision of the 
Board of March lst were any real changes insti- 
tuted. No advertising of food services has yet 
been undertaken and the entertainment is still 
highlighted to attract and retain patronage. 

The licensees are described as honest, and there 
is no doubt as to their desire to comply. The 
operation is well managed and the food is of 
good quality; but that is not enough. Counsel 
for the licensees suggested that the licensees 
were not aware of the seriousness of the matter. 
Such a position is unacceptable. 

A licensee under the Liquor Licence Act should 
at all times be aware of the Act and Regulation 
and the necessity for compliance. In the present 
instance the monitoring of the operation by a 
Board investigator for 2 days was a clear signal 
of the utmost seriousness of the situation. 


3. Since July, 1978 these licensees have been aware 
of an allegation of non compliance with the 
Regulation 6 (5). They had been continuously 
warned by the inspector. Reasonable time has 
passed for a demonstration of compliance by the 
licensees. The figures filed indicate that they 
are not in the direction of compliance. 


The operation of Amaral Restaurant still falls short of 
being the kind of operation contemplated for a restaurant by 
the Act. The change of the operation in February, 1978 brought 
about a clientele which patronized the premises primarily for 
entertainment and for the consumption of liquor. The operation 
continues an emphasis on entertainment and liquor, with only 
some change in respect of the sale and service of the food 
aspect. The Tribunal is of the opinion that the Board had the 
authority under Section 10 (1) to attach the term and condition 
set out.in its decision. of the Ist day.of March, 1978 andipros 
perly exercised that authority. 


AS 


Since the premises of the licensee are classified as a 
restaurant in respect of which a Dining Lounge Licence is 
issued, the Board can attach a condition to ensure that the 
restaurant operated by the licensee "is engaged in the sale 
and service of meals to the public", and that the total re- 
ceipts from the sale of liquor in any months shall not exceed 
the total receipts from the sale of food in the same month. 
Since the licensees are operating an establishment which is 
engaged in the provision of entertainment which in the evening 
retains patrons for the purpose in the main of consumption of 
alcoholic beverages the Board can impose a limitation which 
will make the operation one more likely to conform to the 
purposes of the Act. 


Accordingly, The Liquor Licence Appeal Tribunal hereby 
confirms the decision of the Liquor Licence Board of 1 March, 
1979 for the reasons herein. * 


*Note: The above decision was appealed to the Supreme Court 


of Ontario (Divisional Court) and subsequently the 
appeal was withdrawn. 
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BASSELS II, Kleinberg 


Dining Lounge Licence 

issued to 

Peter Bassels 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN W. ERICKSON, 0.C., VICE-CHAIRMAN 
as CHAIRMAN, 
JACK: C. SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: CHRIS J. TZEKAS representing the Licensee 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: DECEMBER “LG3. 9792 


Mr. Peter Bassels is the licensee of an establishment 
known as Bassels II, 10512 Islington Avenue North, Kleinburg, 
Ontario. The licence holder is the holder of Dining Lounge 
Licence No. 091072 for premises located in the basement of a 
building located in a commercial area of Kleinburg, with a 
seating capacity of 44 persons. 


On the 22 May, 1979 the Liquor Licence Board proposed to 
revoke the liquor licence held for the establishment for the 
following reasons: 


"4. The licence holder is in breach of a term and 
condition of his liquor licence in that, con- 
trary to Section: 5)(2) of Resulation 1003/75 
under The Liquor Licence Act, he failed to keep 
the licensed premises and facilities used by 
patrons in a clean and sanitary condition, parti- 
culars of which are stated in an Advice Notice 
dated April 27th, 1979, a copy of which was 
delivered to the licence holder. 


5. Having regard to the needs and wishes of the 
public in the municipality in which the premises 
is located, the licence holder is not entitled 
to the licence because of complaints from neigh- 
bours and residents of the municipality that 
excessive noise from music emanates from the 
tavern and causes disturbance to the neighbours; 
patrons leaving the tavern molest and interfere 
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with residents of the area and the patrons 

use abusive and obscene language and engage 

in fighting outside the licensed premises; 
patrons litter the adjoining area with empty 
beer and liquor bottles and the licence holder 
ismunabbesto maintain .an jonderly and ‘efficient 
operation of the licensed premises." 


Upon hearing the submissions of Counsel for the Liquor 
Licence Board of Ontario, the Licensee and the Kleinburg Area 
Ratepayers Association and upon hearing the Consent which was 
filed with the Tribunal by Counsel as aforesaid, and upon the 
Tribunal satisfying itself that the members of the public other 
than those appearing on behalf of the Kleinburg Area Ratepayers 
Association did not oppose the written terms of the aforementioned 
Consent, the Liquor Licence Appeal Tribunal ordered as follows: 


1. That the Kleinburg Ratepapers Association 
be made a party to these proceedings. 


2. That the Order of the Liquor Licence Board 
dated the 19th day of July, 1979 be revoked 
forthwith. 


3. That terms and conditions be attached to the 
Dining Lounge Licence issued to Peter Bassels 
as Licence No. 091072 as follows: 


(i) That the Licensee be prohibited from 
having live entertainment in the licensed 
premises until such time as the Licensee 
satisfies the Liquor Licence Board of Ontario 
that the presence of live entertainment in, 
the public premises is not contrary to the public in- 
terest having regard to the needs and wishes of the 
poe the mmicipality in which the premises is 
ocated. 


(ii) That if the licensee wishes to remove the 
prohibition with respect to live entertain- 
ment he shall apply to the Liquor Licence 
Board of Ontario for a hearing and the Board 
shall forward notice of the hearing to the 
Kleinburg Ratepapers Association and shall, 
in addition, publicize notice of the hearing 
in accordance with the procedure set out in 
Section 6 (3) of the Act and take such further 
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and other steps to notify the residents 
of Kleinburg of the hearing as the Board 
deems fit. The Tribunal further directs 
the Board to hold the said hearing in 
Kleinburg, Ontario. 


(iii) That the Licensee shall cause renovations 
to be made to the licensed premises to 
ensure that the said premises are suffi- 
ciently sound-proofed so that any sounds 
emanating from the licensed premises are 
not contrary to the public interest having 
regard to the needs and wishes of the resi- 
dents of Kleinburg. 


(iv) That the licensee shall personally manage 
and supervise the licensed premises. 


(v) That parking shall be provided to the 
patrons of the licensed premises as follows: 


(a) The licensee shall provide access to 
the parking lot at the rear of the licensed 
premises forthwith, 


(b) The Licensee shall erect a sign at the 
front of the licensed premises which is 
visible from the street and legible in hours 
of darkness, indicating that patrons should 
park at the rear of the licensed premises, 


(c) That the Licensee shall erect a sign 

on the inside of the licensed premises near 
the main entrance thereto, advising patrons 
not to park in the Shopping Plaza parking lot 
at 10504 Islington Avenue located immediately 
to the south of the licensed premises. 


(d) That the licensee shall make all reason- 
able efforts to lease additional parking 
spaces in Kleinburg in order to provide 
adequate parking for the patrons of the 
licensed premises and if successful in 
acquiring the additional parking spaces, 
shall erect signs on the inside and on the 
outside of the licensed premises, advising 
patrons of the said parking. 


LD 


The Tribunal directs the Liquor Licence Boardito review ‘the 
adequacy of the parkinz provided to patrons of the licensed 
premises on or before the Ist day of June, 1980 in such manner 


ae the Board deems fit and to takeosuchvactionias the Board in 
its discretion deems adequate. 


4. That the Liquor Licence Board of Ontario cause ins- 
pections of the licensed premises to be made at 
least once in every two-week period for at least 
one year commencing on the 17th day of December, 


1979 or until this term and condition is removed, 
whichever event first occurs. 
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BAVARIAN RESTAURANT & TAVERN 


Dining Lounge Licence 

issued to 

Nowak Enterprises Incorporated 
APPEAL FROM SUSPENSION ORDER 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JACK (Ge Simieana 


BARBARA J. SHAND, MEMBERS 


COUNSEL: JOHN R. BELLEGHEM representing Licencee 
S. A. GRANNUM representing the Liquor Licence Board 


DECISION: SEPTEMBER 27, 1979 


Nowak Enterprises Inc. is the Licensee since 3 February, 
1978 of premises classified as a tavern and known as Bavarian 
Restaurant and Tavern, Milton Plaza, Milton. 


The licence issued is a dining lounge licence in respect 
of 3 areas. 


On the 12th day of April, 1979 the Liquor Licence Board 
issued a Notice of Proposal to suspend for a period of 14 days 
the liquor licence herein for the following reasons: 


" 5. On January 19th, 1979, the licence holder, its 
employees and agents sold and supplied liquor 
to persons who were apparently under the age of 
19 years, contrary tosSection 45).(2) cof the 
Liquor Licence Act, 1975. The names of the 
persons so served were Merrilyn F. Miller and 
Pola Gaetan. The said two persons at the relevant 
time were seated in the north end of the south 
room of the licensed premises and were consuming 
alcoholic beverages which had been served to 
them by an employee of the licensed premises. 


6. The licence holder has, through its employees 
and shareholders, afforded the Board by the 
past conduct of the said persons, reasonable 
grounds for belief that the business is not 
being carried on in accordance with law and 
with integrity and honesty. " 


1g 


At the meeting before the Liquor Licence Board on May 
30th, 1979 issued its decision, 


"that the Licensee is in breach of a term and 
condition of its 'Dining Lounge' Licence in that 
Te enas carried, on acveivities tiat are in contla- 
vention of the aforesaid Act and Regulations 
appurtenant thereto, the particulars of which 
are set forth in the 'Notice of Proposal' dated 
Rote Lethe Lope, 


The Board, therefore, ORDERS that the ‘Dining 
Lounge’ Licence issued to Nowak Enterprises Incor- 
porated, in respect of the Bavarian Restaurant and 
Tavern, be "SUSPENDED", effective at the opening 
hour on MONDAY, JUNE 18th, 1979 and to continue 
uneil the opening hour on MONDAY, JUNE 25th, 1979." 


The Liquor Licence Act, 1975 has the following provi- 
sions: 


HW iSection isd: 
(2) No person shall sell or supply liquor to a 
person who is apparently under the age of nineteen 
years, and, in any prosecution for a contravention 
of this subsection, the justice shall determine 
from the appearance of such person and other rele- 
vant circumstances whether he is apparently under 
the age of nineteen years. 


Section 55 


1 (a) In addition to any other penalty under this 
Act, the licence of every person who contravenes 
subsection 2 of Section 45 shall be suspended for 
a period of not less than seven days." 


Regulation 46 (1) states as follows: 


" The following classes of premises are prescribed 
as premises on which a person under the age of 
nineteen may enter: 


(a) premises for which a dining room or dining 
lounge licence has been issued. " 
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The Bavarian Restaurant opened for business in October, 
1976 as a family type restaurant within the enclosed shopping 
mall, with doorways leading into the mall and to the outside. 
The inside of the restaurant is fully decorated with hand paint- 
ings, stained beams against stucco walls, and some hand-hewn 
tables, “creating a genuine Bavarian atmosphere of ''Gemutlich- 
keit''. Breakfast is served from a special menu from 9 a.m. on; 
it and the extensive regular menu and special children's menu 
provide for a good and varied selection of food well served to 
accommodate businessmen at lunch, evening dinner, and families 
cenerally. The menus are attractive in appearance and cover a 
full range of foods. After dinner hours the establishment en- 
deavours "to provide a good-time atmosphere of comraderie and 
enjoyment.'’ At lunch and dinner all areas have tables set with 
linen and china. In Area 3 after 9:30 the linen and china are 
cleared and music provided. 


In the evening the patronage is a generally younger, 
especially on Thursdays, known in Milton as '"Bav Night" when 
85% of the patrons are under 25. 


The matter of underage drinking has been a continuing 
concern. In October, 1977 the inspector cautioned re underaged 
persons. In February, 1978 the inspector attended a staff meeting 
to explain the Liquor Licence Act, with emphasis on underage 
drinking concerns. On July 10-11, 1978 at the request of the 
Manager, the Liquor Licence Board team attended the premises to 
issue Age of Majority Cards. In September, 1978 and January, 
1979 the inspector brought complaints respecting underage drink- 
ing to the attention of Management though it is to be noted that 
there was no specific occasion related to occurrences within the 
licensed premises proper. 


On behalf of the licensee there was given in testimony 
the instructions issued directly to staff by the manager and 
assistant manager respecting requests for service by persons 
appearing to be under the required age. 


The testimony of the inspector and actions taken by the 
licensee after the incident upon which the Notice of Proposal is 
based, indicate that the management could have dealt with the 
problem more aggressively. 


A constable of the Regional Police attended the premises 
with another officer on the 19th of January, 1979 at about 
10:20 p.m. Some 22 persons were on the premises. They checked 
some 4-6 persons for age and found them to be over 19. They saw 
2 young women sitting at a large table with glasses of alcoholic 
beverages in front of them who appeared to them to be under age. 


Lo 


A check showed that one, by a birth certificate and a SIN card 
produced, was born on 1 February, 1961,: and the other, by a 
driver's licence produced, was born on 23 December, 1961. 


It was not disputed that the waitress who had served 
them the alcoholic beverage had not requested identification. 
The waitress testified that in her opinion the young women 
appeared over 19. 


The young women were charged and pleaded guilty to con- 
sumingeliquor . 


pinee the decision of ‘the Board, a chargerapainst .the 
licensee under Section 45 (2) was heard on September 6, 1979. 
The judge who had the 2 women before him ruled "the girls did 
not appear to be under 19" and dismissed the charge. 


inetheslieht ofsthis. finding of the- judge, and.in- ithe 
light of the fact that the decision of the Board was based upon 
the allegation of the action of the licensee contrary to Section 
45 (2) the Tribunal revokes the decision of the Liquor Licence 
Board herein. 
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BEEF BARON TAVERN 


Dining Lounge Licence 

issued to 

Domenico Barletta 

APPEAL FROM ORDZR ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN YAREMKO, 0.C., CHAIRMAN 
JACK C. SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: BRIAN A. FOSTER representing Licensee 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: SEPTEMBER 2771979 


Domenico Barletta is the licensee No. 091726 and the 
owner of premises classified as a tavern and known as Beef Baron 
Tavern, 624 York Street, London. The licence issued is a Dining 
Lounge Licence Serial #A2424 in respect of a room located on 
the main floor, south section. 


On August 18th, 1979 the Liquor Licence Board issued a 
Notice of Proposal to attach a term and condition to the dining 
lounge licence of the above-named establishment that, 


“the sale and service of liquor in the establish- 
ment shall cease at 10:00 p.m. FOR THE FOLLOWING 
REASONS : 


1. The licensee is carrying on activities that are in 
contravention of Section 6 subsection (5) of Regulation 
1008/75 under The Liquor Licence Act, 1975 and in’ parti- 
cular, the total receipts from the sale of liquor in 
the 'dining lounge' have exceeded the total receipts 
from the sale of food in each month during the period 
commencing July, 1977 and ending June, 1978. 


The licence holder has filed with the Board a state- 
ment of gross sales of food and liquor as follows: 


Month & Year Total Food Receipts Total Liquor Receipts 
Jan-June/77 (figures not submitted) 

SUL eo 77 es 055.00 (40%) Sob 2356 5200 (60%) 
Aug. 1977 Ey AEo. OO (39%) ee be OU (61%) 


sept. 977 7,466.00 (38%) L598 7..00 (62%) 
ee Lose 2, On OG (41%) £3, Lo4. 08 (59%) 
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Month & Year Total food Receipts Total Liquor. Receipts 
Nov. 19/77 5.59) 65 00 (447) Sieh soe CSG 
Pec LST 7 9 0b 200 (467) 10,460.00 (54%) 
gan 1978 3,032.00 (48%) o,418°00 » (52%) 
Feb. 1978 (figures not submitted) 
Mar. 1978 " " Ww 
pete 6 1.978 8,467.03 (43%) PO O44 43) C577) 
May 1978 12 403-03 (46%) 1 ot yo | COR) 
June 1978 eS Gee (46%) E7VOSLL 9S + C547) 

2. The licensed premises are not under the manage- 


On 


ment and supervision of a person capable of 
managing an orderly and efficient operation as 
evidenced by numerous disturbances having taken 
place on the licensed premises. " 


the 24 October, 1978 the Board initiated a hearing in 


the matter. The Board did not conclude the hearing but advised 
the licensee as follows: 


W 


...in view of the submissions made by Mr. Foster 

on your behalf its "DECISION" would be ''RESERVED" 
at this time, pending the receipt of an audited 
Financial Statement for the period February lst, 
1978 to December 3lst, 1978. In this connection, 

as you will remember, the Board stipulated that 
this Statement. must be in hand on or before January 
31st, 1979, and the findings of the Board at that 
time would indicate what action, if any, is to be 
taken in the matter of its 'Proposal'. 


Moreover, as you are aware, it was suggested to 
your Solicitor, Mr. Foster, that he arrrange an 
interview with the local policing authorities 

in an effort to obtain clarification as to some 
adverse reports on file relevant to these licensed 
premises. 


For your information, it is the responsibility of 
the Area Inspector to keep the Board informed as 

to the status of this operation at regular intervals; 
however, the onus is on you as Licensee to ensure 
conformity with the Regulations at all times. " 


a 


On the 5 Aprils, 1979) thetBoard advised the licensee 
that it proposed =o continue the hearings on 1/) May 71979. 
stating: 


" ..at your request, the Board extended until 
March lst the time for filing the financial 
statement and the statement was filed on 
Manet 2nd wel oy) oe 


The statement shows that the gross receipts 
from the sale of food for the year ending 

January Siet) 19/9sareset (leo. 00eand the 
ross «receipts trom the, sale of liquor are 
196,600.00 


On March 22nd, 1979 an investigator of the 
Board attended at the licensed premises and 
audited the sales of food and liquor for the 
months of February and March, 1979, a copy 
of the report is enclosed. 


At the Board hearing the Chairman suggested to the 
licensee that making a food purchase a requirement or reducing 
his hours on a voluntary basis would certainly aid in attain- 
ing the 50/50 aration 


The licensee has been carrying on a restaurant business 
at 624 York Street at the forner of King Street since February, 
1974. He was previously in the furniture refinishing business. 


He tore that building down and built a handsome looking restaurant. 


The operation is a family one with his wife, daughter and son 
participating. The business was originally operated under the 
name of The Venetian Gondola as an unlicensed restaurant. An 
application was made for a Dining Lounge Licence, which was 
issued approximately one year later in 1975. The name was 
changed to Beef Baron Tavern. In the beginning the operation 
was basically a food operation with entertainment and disco on 
some nights. The volume of business was very low, and operated 
ata loss of $40,000 €o\550,000) durine its fiest tworyears. ic 
was "nip and tuck" that the business would survive. 


In 1977 the format was altered radically by the intro- 
duction of strip dancer entertainment. Tables and chairs were 
taken out. The stage was enlarged and a ramp 4' x 25' was intro- 
duced in the centre of the room. Chairs were set along the ramp 
side with tables and booths on both sides of the stage. The per- 
formers, 3 in number perform eontinually+from/LZ2 noon to [a.m 
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Po starve music. lhe.cost im) '9/S,waseS33 7000, idmel9/9,558,000, 


Upon the introduction of the dancers the volume of busi- 
ness increased dramatically. However, the percentage of receipts 
from food sales decreased and the percentage of receipts from 
liquor sales increased. 


At the hearing, the Board had before it the following 
figures: 


MONTH & YEAR TOTAL FOOD RECEIPTS 7% TOTAL, LIQUOR RECEIPTS. 7% 


Sanuary ' 1978 mone 32,09 49 Sete ga las 51 
February 1978 O24 930 45 10 626 759 5D 
March she aa, TGoTaea7] 45 OFF I26369 DD 
April 1978 8,467.68 44, 10,944 .48 56 
May 1978 LAOS 263 46 hey 3 aS 54 
June 1978 LeWroah 47 BROS L Ay 53 
saly 1978 La7994730 50 La a GTEC 50 
August 1978 L SACO OLS 47 LEE O25 53 
Sept. 1978 LS 06769 5a 14) 630822 49 
Oet: 1978 LSS O4 Te 95 49 BGP O7 0079 a1 
Nov. 1978 LALO PO7, ce] DONS ie 70 53 
Dec. 1978 153-713-598 49 16, 649727 SL 
January 1979 174700 34 Beh SEG IG OL Se a 
February 1979 ZOTRAD 224 ep LOS DOZ Sh 49 
March 279 ZL O61). 16 49 225968 071 aL 
April 1979 Er 796 07 48 1760999 oUE 


The report of a Board Investigator, Napolitano, who moni- 
tored the operation on March 22, 23, and 24, 1979 referred to a 
statement by the licensee that for $1.35 a patron would receive 
a pint of beer with a 5-gram bag of peanuts. When the amount was 
entered on the cash register the bartender would punch 74¢ for 
beer, 54 for food (for the peanuts) and 7¢ tax. Including the 
amount for the peanuts with food, the ratio for the 3 days was: 


Food Liquor 
March 22 487, Sc 
March: 23 49%, a ig 
March 24 4.67, 54% 
A revised computation without the amount for the peanuts 
was: 
Food Liquor 
March 22 Zhe TS 
March 23 3070 TOs 


March 24 107 90% 


A revised monthly computation of the food and liquor 
ratio excluding the consideration of the peanuts with the 
food is as follows: 


Food 7 Liquor ie 
Feb. SOM fle 65. Wo $19,003.03 rs 
March 9. 620 W445 O21 sp aN Ras) 79 
April 67949 71. 729 29. YOO. 80 


On the 1/th May, 1979 the Board made its decision: 


! 


breach of la tertisand condition of nis 


Thesboard finds that theslicensee 1s an 


"Dining 


Lounge' Licence in that he has carried on 
activities that are in contravention of the 
aforesaid Act and Regulations appurtenant 
thereto, the particulars of which are set forth 
in the ‘Notice of Proposal' dated August 18th, 
1978, that is, the sales of alcoholic beverages 
during the period commencing July, 1977 and 
ending June, 1978 and in fact, to the present 
date have exceeded the total receipts from 


the sale of food, 


and 


the licensed premises are not under the manage- 
ment and supervision of a person capable of 
managing an orderly and efficient operation 

as evidenced by numerous disturbances having 


taken place on the licensed premises. 


and ordered 


"that commencing on MONDAY, JUNE 4TH, 


shall be attached to the licence the 


1979 there 
"TERM AND 


CONDITION" that the sale and service of liquor 
in the “Dining Lounge’ shall CEASE at 10-00) daily. 
and .continuewin effect: until such’ time ‘as- ‘the 
requirements of Section 6 subsection (5) of 


Regulation 1008/75 are satisfied." 


The restaurant is situate in an area adjacent to a com- 
mercial and industrial area, and next to a residential area. 


It has a potential to draw a variety of patrons. 


To the present 


the bulk of clientele has been a working clientele with jeans 
and sweat shirt more prominent than shirts and ties. Many of 


the patrons arrive in cars. 


a 


The Liquor Licence Board inspector who visited the 
premises testified that he had discussed the food/liquor ratio 
many times with the licensee, who was very cooperative and who 
did take various steps to increase food sales. 


Outside there) is®s sien which proclaims “Giant Screen. - 
Exotic Dancing - Good Food” Initially, the sign had said - 
"Gourmet Dining". A 8'x6' prominent sign on a residence at the 
King Street entrance sets out the Beef Baron's menu. 


Menus which from the beginning offered a variety of first- 
class items with varied prices were changed both as to content 
and price (geared to the clientele) to attract more food consump- 
tion. Daily specialties were put forth and signs related thereto 
are within the premises. 


The freezer is well stocked and there is a supply of 
fresh foods to fulfill the menus. There are adequate facili- 
ties to prepare the food and adequate staff to serve. The 
licensee tried to get his staff to plug food, explaining the 
significance of the balance, and offered daily and monthly 
prize incentives. 


The restaurant enjoys a good trade all day. During lunch 
hours the tables are set for eating and menus are handed out. 
After 2:30 the table cloths are left on; there is less menu 
offering. A lot of steaks are sold but most of the sales are 
of roast beef sandwiches and pizza, and the like, with the daily 
specials of stew, etc. In the evening the food consumed is 
pizza, beef dips, etc. 


The inspector was of the opinion that the priorities of 
the patrons coming to the premises were to (1) drink, (2) watch 
mae girls (or vice versa) and (3) to eat. 


At the beginning of 1979 the licensee introduced the 
"peanut package’ as set out in the investigator's report to en- 
large receipts from the sale of food. Though sales increased, 
this detracted from the sale of regular foods. That combination 
ceased after the May Board hearing. 


At the Tribunal hearing, Counsel for the Board did not 
pursue the second allegation set out in the Notice of Proposal 
and referred to in the Board's decision, but restricted his sub- 
mission to the food/liquor ratio. 


The following figures were filed: 
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Food Liquor 
May 197-9 S97 559) 3 ee SU237082. 0289767 
June. 197.9 9,834.85 35% 22,380.44 65% 
vudy 1979 GO, 924785, (27% 22300 eo ee 


After the Board hearing the licensee, whose presence 
is significant to the operation, had become seriously ill and 
only recently returned to active participation. 


Section 10 subsection (lL) %of the Liquor Licence Act, 
1975 states: 


"The Board may at any time review a licence 
-.+« OM Lts own initiative’ and attach ‘such 
further terms and conditions as, it considers 
proper to give effect to the purposes of this 
ACi ae. 


One of the purposes of the Act is the licensing of restaurants 
to sell liquor. A restaurant is defined in Regulation Il (n) 

" 'restaurant' means an establishment which has 
full kitchen facilities for the preparation of 
meals and is engaged in the sale and service of 
meals to the public..." 


It is clear that the chief operating characteristic of such 
an establishment is that it “is engaged in the sale and service 
pf meals to the public." 


Where a dining lounge licence is issued to a restaurant, 
Regulation 6 (5) requires 


“(a). the totale receipts2trom thepsaleror sirquos 
in any month shall not exceed the total receipts 
from the sale of food in the same month; "' 


In consideration of action to be taken in respect of non- 
compliance with the term and condition of a dining lounge licence 
as set out in Section 6 (5) (Ca) the Tribunal has set out’ certain 
criteria to serve as guidelines: 


1. The operation by the licensee is a bona fide 
restaurant (food) operation. 


2. Reasonable efforts are being made by the 


licencee to meet the requirements of the 
Regulation. 


Pan) 


3. Reasonable success toward the goal of meeting 
the requirements in a reasonable period of 
time is being had. 


In respect of Beef Baron Tavern the facts as found by 
the Tribunal show: 


The operation was initially a restaurant within the 
meaning of the section and as generally accepted. However, 
the change in format of the restaurant and the introduction 
of strip dancers changed the operation completely. It became 
a place of entertainment and of service of alcoholic beverages. 
All the technical requirements for a restaurant continued - 
appropriate and good menus, adequate and good quality of food, 
adequate facilities and good staff for preparation and service 
at all times. However, instead of liquor and entertainment 
being an adjunct to the service of food, food has by and large 
become an adjunct to the provision of liquor and entertainment. 
Clearly the entertainment provided was more conducive to attrac- 
ting drinking than dining patronage. The changes introduced 
by the licencee after the introduction of entertainment did not 
bring about a condition where the operation can be said to be 
within the meaning of the Regulation. Though the requirements 
thereof are there, the environment is other than that of a food 
operation. 


With respect to the efforts of the licensee, they must 
be reviewed in the light of the fact that the original opera- 
tion had been changed into something different by reason of the 
introduction of the strip entertainment. It is not that the 
licensee paid no attention to the requirement of the food/liquor 
ratio, nor that he made no attempts in respect thereof. The 
Tribunal makes no judgment on the kind of entertainment provided. 
When the requirements of the regulations are met, the entertain- 
ment and its nature are not relevant. However, when the regula- 
tions are not met and where it is clear that the fact that they 
are not met are directly related to the entertainment and its 
nature, it is a relevant factor. Similarly with the idea of the 
combination of beer and peanuts. The Tribunal does not rule that 
peanuts are not food. Such a finding is not necessary when the 
method of service of peanuts not only does not add to the con- 
sumption of food in the licensed premises within the context of 
"sale and service of meals' but reduces it and adds to an environ- 
ment contrary to that associated with a restaurant. The Tribunal 
realizes that those figures cited for computation of food re- 
ceipts, including and excluding peanuts, are not absolutely 
accurate, but they are indicative of what was happening in res- 
pect of the sale of 'meals'. While the general format intro- 
duced in 1977 continued, the efforts of the licensee could not 
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be considered reasonable where they were not successful. 


The success of the efforts of the licensee have been 
minimal. It is true that the imbalance -has not ibeéensegreat 
throughout the period. However, the early discussions with 
the inspector about the imbalance should have made the licensee 
resort to more than the efforts exerted. The Notice of Proposal 
was issued in August, 1978; the hearing initiated in October, 
1978 was not concluded until May, 1979, and there was no signi- 
ficant change in the interim. The licensee knew what had brought 
about the great change and should have acted accordingly. The 
change of the operation in 1977 brought about a clientele which 
in large measure patronizes the premises primarily for a com- 
bination of entertainment and consumption of liquor. The opera- 
tion continues in the format, with only some changes in respect 
of the food aspect. 


The Tribunal is not unsympathetic to the circumstances 
in which the licensee finds himself by reason of his illness. 
However, the Tribunal is of the opinion that the licensee had 
ample time to take such measures as would be required to meet 
the balance, or in any event, to indicate that compliance could 
be had within the format adopted. The time available to the 
licensee was ample for the institution of measures now being 
contemplated. 


There are a dozen or so restaurants in a close radius: 
all meet the ratio and only one has exotic dancers. 


The Tribunal is of the opinion that the Board had the 
authority under Section 10 (1) to attach the term and condition 
set, out in its decision of the J/th day of Vay. 19/%eangepros 
perly exercised that authority. 


Since the premises of the licensee are classified as a 
restaurant in respect of which a Dining Loung Licence is issued, 
the Board can attach a condition to ensure that the restaurant 
operated by the licensee "is engaged in the sale and service 
of meals to the public", and that the total receipts from the 
sale of liquor in any month shall not exceed the total receipt 
from the sale of food in the same month. Since the licensee is 
operating an establishment which is engaged in the provision of 
entertainment which in the evening retains patrons for the pur- 
pose in the main of consumption of alcoholic beverages the Board 
can impose a limitation which will make the operation one more 
likely to conform to the purposes of the Act. 


ine, 


The Liquor Licence Appeal Tribunal finds that the 
licensee has been and continues to be in contravention of 
Regulation :6(5) (a) . 


Accordingly, THE LIQUOR LICENCE APPEAL TRIBUNAL HEREBY 
CONFIRMS the decision of the Liquor Licence Board of 17 May, 
1979 for the reasons herein and DIRECTS the Board to set the 
effective date of the commencement of the attachment of the 


Py 


Term and Condition .* 


*Note: The above decision was appealed to the Supreme Court 
of Ontario (Divisional Court). 
The appeal had not been concluded at the 
time of this publication. 
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BLUESCHOONER RESTAURANT 


Dining Lounge Licence 

issued to 

Blueschooner Ontario Limited 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JACK CG. SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: JOSEPH CORNACCHIA representing Licensee 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: MARCH 28, 1979 


Blueschooner Ontario Limited is the licensee (#0204327) 
of the premises classified as a restaurant known as Blueschooner 
Restuarant located at 1130 Queen Street East, Toronto. 


The licence issued is as follows: 


Dining Lounge Licence Serial #DL 2079 
In respect of a room located 
Main Floor: North Section - Capacity 105 


The president is Manfred Ruhland. The property is owned 
by Luman Holdings Limited with which Manfred Ruhland is associa- 
ted. From October, 1976 to February, 1977 there was operated on 
the premises a licensed dining lounge, "Agouti Restaurant" in 
which Mr. Ruhland had an interest. From April, 1977 to May, 1978 
there was operated on the premises a licensed dining lounge, 
"Canada's Grand Ole Opry Restaurant'' under a lease. The operation 
came to an end upon court action by Luman Holdings as landlord. 
The licence was at that time transferred to Blueschooner Ontario 
Limited. Mr. Ruhland's interest in the operation is that of an 
investment and his role has been to arrange for management. He 
has not been involved in the day-to-day affairs thereof. 


Terms and conditions of the licence, are, set: Out im, Ontario 
Regulation 1008/75 including the following relevant provision: 


Section 6 


(5) In each premises for which a dining room or 
dining lounge licence is issued, 
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(aie the total receipts from the sale of liquor.in 
any month shall not exceed the total receipts from 
the sale of food in the same month. 


On the 4th day of October, 1978 the Liquor Licence Board 
issued a proposal to attach to the licence. 


"... A TERM and CONDITION that the sale and service of 
liquor in the establishment shall cease at 10:00 p.m. 


FOR THE FOLLOWING REASONS: 


The licensee is carrying on activities that are in 
contravention of Section 6, subsection (5) of Regula- 
tion 1008/75 under The Liquor Licence Act 1975 and in 
particular, the total receipts from the sale of liquor 
in the dining lounge have exceeded the total receipts 
from the sale of food as follows: 


Month & Year Total, Food Receipts Total Liquor Receipts 
Fane. 1978 Sos 606509 25% S$ §1976017.07 Jems 
wails) 1978 52768769 25% 7, O73S2 6D 7D 
Aug eer o78 IN8 25569 28% 95968.18 Videls 
Sept. 1978 8,681.60 SB 2. LBs 22¢4L4 68% 


A hearing was requested and notice thereof for 2 p.m. on 
November 9, 1978 was sent to the licensee at the above address. 
Mr. Ruhland did not attend until 2:30. Another hearing having 
commenced, Mr. Ruhland was advised at 4 p.m. that the meeting 
would be re-scheduled. A new notice for 11:15 a.m. 4 December was 
sent to the licensee at the said address. At the hearing no one 
appeared for the licensee and the Board issued an order as fol- 
lows: 


"for the reasons set forth in the aforementioned 
"Proposal'’ a ''TERM and CONDITION" be attached to 
the ‘Dining Lounge’ Licence issued to Blueschooner 
Ontario Limited, in respect of the Blueschooner 
Restaurant, whereby the sale and service of alco- 
holic beverages in these premises shall CEASE at 
10:00 p.m. daily, commencing TUESDAY, JANUARY 2ND, 
1979, and to continue until such time as the pre- 
mises comply with Section 6 subsection (5) of 
Regulation 1008/75 under The Liquor Licence Act, 
1975 and the Board makes a further Order to the 
contrary." 


Corrected figures for the months of August and September, 
.° and subsequent figures filed with the Tribunal are as 
ollows: 


SZ 


Month & Year Total Food Receipts Total Liquor Receipts 
August 1978 S.16,.00 uH00 32/0 Saks S227 pie 68% 
September '78 8.302 450 33% 17,068.64 67% 
October Byite B00 9 39 34% 16, 927:.06 66% 
November '78 Lis DOORN 347, LS. Loo eLo 66% 
December '78 yay ad trae bs) 34% 1333,92:5-. 910 66% 
January 1979 GAO GSa52 307 13903) 56 70% 
February ‘79 5,926.98 32% 122 lee 68% 
March 19 5, 400.. 35 36% 9,900.14 64% 


The restaurant is situate in a mixed industrial-commercial 
and low-income residential area. There is a Scottish specialty 
restaurant some 5 blocks to the east, and a steak house and 
tavern some 5 blocks to the west. From the outside the appearance 
is not that of a restaurant as ordinarily would be expected in 
the neighbourhood. 


Inside there is little about the atmosphere or environment 
that is that of a dining (food) establishment. The kitchen, food 
service facilities, and menu can best be described as minimal. 
The food preparation facilities consist of a 6-burner stove, ja 
grill and a freezer. The menu consists of a bulletin listing any 
special(s) together with listed items such as Steak on a Bun, 
Steak, and Sandwiches. The prices are very low. The patrons can 
place the order at a table and have the same brought to them or 
go to a vestibule where there is an opening to the kitchen and 
place the order to be brought to them. Personnel for food ser- 
vice appear to be minimal and unknowledgeable in the service 
available. Initially there were no tables set up for dining? 
More recently certain tables have been separated and covered with 
table cloths. The remainder are still bare and appear to be set 
up for drinking purposes only. The premises are not open for 
breakfast. Patrons attend generally to drink and not to eat. 
There are more people after 8:30 than at meal times and after 
9:30 on Thursday, Friday, and Saturday the premises are filled. 
The behaviour of patrons to each other has been one of harass- 
ment. 


The situation was inherited from the predecessor licensee. 
Certain figures in respect of that predecessor licensee are as 
follows: 


Month & Year Total Food Sales Total Liquor Sales 
Sept ood STN MIS Vee) HCW A SL Sn On oo 
Oct moan A009), 05a Lon 22 212 eso 


Nove 1977 37389.60 1/.97% 21,608.90 
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The Liquor Licence Board had issued a proposal to sus- 
pend, and to restrict liquor sales based on breaches of the Regu- 


taiousrelatings to foodiseryice including food receipts, .and»Mr. 
Ruhland was aware of the proceedings. 


A Liquor Licence Board inspector recited his attempts 
in various discussions with Mr. Ruhland to bring about a change 
in the ratio, warning him that the balance had to be reached 
or he would be in difficulty. 


An investigator with the Board testified as to surrepti- 
tious Visits made to the premises. On the 19th of June, 1978 
aout 0p .ms he sat’ in the.front section. The premises were 
not set up for eating; there were no salt and pepper shakers 
Oi tue, Cable. and no,;menus.. He asked the waiter for /ftood; he 
had to refer to a cook in the kitchen to find out what was 
available. He was advised that sandwiches were available and 
that they were expecting new eating facilities. There were some 
18 patrons present, all drinking beer and liquor. At the time 
a pool table was being used continuously and there was a notice 
respecting a tournament. 


Omaecopes tot (bo; 8 at il: O05 p.m: une. sat inwthe north 
section. Some 50 patrons were present. A four-piece band was 
playing. The kitchen was open, and a sign posted advertised 
a few items. There was advertised a gong show and a snooker 
tournament. 


On the 24th of November, 1978 he attended at 12:01 p.m. 
There were 35 patrons present, all drinking. Three were having 
cheeseburgers. A young girl appeared to be acting as cook and 
she was looking after a child at the same time. She was joined 
by someone who appeared to be grandmother of the child. There 
was a full menu posted on the south-east wall. During the visits, 
all persons present appeared to treat the establishment as a 
lounge. 


The investigator had had occasion to visit the premises 
when the previous licensee was in operation. He had been on the 
premises January 20th, 1978 at which time there was a menu on 
the wall and food available, but of the 35 patrons present, none 
were eating. His opinion was that the transfer of Blueschooner 
Restaurant had brought about very little change in its appearance, 
in its clientele, and in its operation, though there was a cos- 
metic clean up. 


Mr. Ruhland testified that he had tried to institute chan- 
ges to bring about the proper ration of food and liquor. He had 
instructed his staff that food was an inetegral part of the 
operation and pointed out to them that the operation was not a 
public house. Necessary equipment which had deteriorated under 
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the previous operator was repaired. He was of the opinion that 
normal solutions to the problem were not feasible. He indicated 
his desire and attempts to create an atmosphere of a restaurant 
and to get rid of the image of a local hangout. He attempted a 
buffet experiment but much of the food became unconsumable. He 
tried placing menus, cutlery, glasses on the tables but the be- 
haviour of the patrons was such that he could not continue this. 
Accordingly, he reverted to the bulletin menu and utensils were 
brought out as required. He changed staff continuously because 
they would not carry out the operations properly. There have 
been three cooks in recent weeks. 


He had recently put the operation in the hands of James 
Guntripp in whom he had confidence. Mr. Guntripp testified 
as to recent changes made and as to hopes for the future. He 
thought that he was on the verge of creating more of a family 
type operation whereby food sales would be increased. He had 
made physical changes, introduced a variety of specials, and 
anticipated catering to events. On behalf of the licensee it 
was stated that more time was necessary to bring about compli- 
ance with the regulation. 


With reference to the requirement respecting receipts 
from tood sales. (the: Iribunal hasiset dowm cercain, cr erenia 
as guidelines if more time is to be granted to a licensee to 
achieve compliance as follows: 


1: the operation can be characterized as a bona 
fide restaurant (food) operation; 

2 reasonable efforts are being made by the 
licensee; 

be reasonable success in a reasonable period 


of time is being had. 


In respect of the operation of Blueschooner Restaurant 
the acts yas) found, by -the; Tripunaly are: 


de: the operation falls considerably short of what 
is generally accepted as the operation of a 
restaurant. The appearance both outside and in- 
side, the facilities for the preparation and the 
service of food, and the promotion of the con- 
sumption thereof, are all minimal; 


2s: the efforts and innovations since the licence was 
transfered cannot be described as reasonable. 
Though Mr. Ruhland was described as trying, steps 
taken fell far short of what the situation required. 


No Yeal effort. was made until very recently. 
This is a situation where the person with the 
financial interest in the licence does not 
give personal supervision and attention. 
Reliance solely on employed management should 
have ended long ago particularly in the light 
of an awareness of the previous operation and 
of continuing experience. 


2M Though the change from the previous licensee 
was noticeable the increase in receipts from the 
sale of food can only be described as minimal. 
That result is directly related to the short- 
comings in meeting the criteria listed in 1 and 


Apart from the steps’ taken on the eve of the Tribunal 
hearing there is little in the performance of the licensee 
since the Board order that would indicate that the imbalance 
would cease within a reasonable period of time. The licence 
issued in respect of these premises is that of a dining lounge, 
but the operation throughout the day continues to be that of 
a lounge. This is especially so in the late evening when much 
of the receipts from the sale of liquor is generated. 


ine Tribunal £inds. that the Licensee has been and is in 
Breach of the term and condition of the Licence set out.in 
Ontario Regulation 1008/75 Section 6 Subsection (5) paragraph 
A. 


Accordingly, the Liquor Licence Appeal Tribunal confirms 
the decision of the Liquor Licence Board of the 4th of December 
1978 attaching a term and condition to the dining lounge licence issued 
to Blueschooner Ontario Limited in respect of the Blueschooner 
Restaurant whereby the sale and service of alcoholic beverages 
in the premises shall cease at 10:00 p.m. daily to continue un- 
til such time as the premises comply with Section 6 (5) of the 
Regulation 1008/75 under the Liquor Licence Act, 1975 and the 
Board makes a further order to the contrary. 


The Tribunal orders that the said term and condition shall 
become effective on a date to be set by the Liquor Licence 
Board.* 


*Note: The above decision was appealed to the Supreme Court of 
Ontario (Divisional Court). The appeal had not been 
concluded at the time of this publication. 
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BORDEAUX RESTAURANT 


Dining Lounge Licence 

issued to 

Bordeaux Restaurant Limited 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON, 0.C. and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: M.J. MITCHELL, 9.C. representing Licencee 
S.A. GRANNUM revresenting the Liquor Licence Board 


DECISION: JUNE W272, UO 79 


Bordeaux Restaurant Limited is the licensee, No. 020769 
and the owner of premises classified as a restaurant and known 
as Bordeaux Restaurant, 16 Bimbrok Road in the Borough of 
Scarborough. The licence issued is a Dining Lounge Licence, 
Serial #A2661 in respect of a room located in the basement, 
West Section, Capacity 7/7 persons. 


The officers and directors of the Corporation are: 


Cvetko Kocovski President 
Mitko Starkovski Vice-President 
Krste Stacevski Secretary 
Slave Sukovski Treasurer 


The premises were licensed on September 19, 1977. From 
August, 1978 to the Board notice, the hours of operation of the 
premises were: 


Monday to Friday - 4 
Saturday - 5 
Sundays - ¢c 


p.m. 
p.m. 
losed. 


_ On January 24th, 1979 the Liquor Licence Board issued a 
Notice of Proposal to attach a term and condition to the dining 
lounge licence of the above-named establishment that 


"the sale and service of liquor in the 
establishment shall cease at 8:00 p.m." 


3f, 


FOR THE FOLLOWING REASONS: 


ee Thesicence holder is carrying on activities 
that are contrary to Section 6, subsection 5 
of the regulations under The Liquor Licence 
Act 19/5.in that the: total, receipts, fromthe 
sale of liquor have exceeded the total receipts 
from the sale of food in each of the months 
October, November and December, 1978. 


6. The licence holder has filed with the Board the 
following statements of sales of food and liquor: 


Month & Year Liquor Receipts % Food Receipts / 
September 1978 > 4,098768 50. oa 36550 50 
October iS Bie 4,502.00 D7. 3,430.83 43 
November 1978 4,001.30 ops 3, 000" 20 48 
December 1978 23406765 59 7691.45 41 
Vi An audit by the Board's investigator of the guest 


checks revealed the following sales for September, 
November and December, 1978: 


Month & Year Liquor Receipt ~% Food Receipts % 
September 1978 SH Pace A a 61 Se 240 Le 2 39 
November 1978 24350505 73 1926-418 ag | 
December 1978 34406 58 81 790.80 19 

8; The information filed by the licence holder differs 


from the results of the audit conducted by the 
Board's investigator." 


On the 25th January, 1979 the Licensee's solicitor advised 
that the Bordeaux Restaurant had changed its closing hour to 
10 p.m. Monday to Thursday. 


At a meeting held before the Liquor Licence Board on the 
13th March, 1979 to consider its proposal, the Board issued 
its decision: 


"effective Friday, March 30th, 1979, a 'TERM and CONDITION' 
will be attached to the 'Dining Lounge' Licence issued 

in respect of the Bordeaux Restaurant whereby the sale 
andiservice of liquor shall.CEASE at 8:00 p,m. daily; 
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moreover, the said 'TERM and CONDITION’ will con- 
tinue until such time as the Licence Holder main- 
tains ~records. that are (to (the ssatacfaction of the 
Board and indicate conformity with Section 6 sub- 
SECE LOW n (a band scp a, 


Additionally, the Board directed that the Licence 
Holder must implement a system of bookkeeping whereby 
any member of Board staff can enter the premises and 
be provided with factual figures relevant to the food 
and liquor sales of these licenced ‘Dining Lounge' 
premises." 


The licensee appealed the said decision and the Tribunal 
has confined its hearing to the issue of the particular decision. 
Counsel for the licensee did not attack the decision in its 
entirety but requested a review of the severity of the Board's 
decision. 


At the Tribunal hearing, figures since September, 19/77 
together with the following figures filed with the Board were 
presented: 


Month Liquor sReceipts Food Receipts 
March/79 oS So eo7 aA00 S 5,006-00 
Apert ia79 628.00 2a)2 2000 
May/79 GaZoZa00 7,114.00 
TOTAL : 10:855 700 14,142.00 


The low figure for liquor receipts during April was due to no 
liquor sales being made during April 1-22. 


The premises occupy the full basement of a small commer- 
cial building set back some few feet from Eglinton Avenue on 
the west side of Bimbrok Road. The setback is the vacant land 
attached to a service station at that northwest corner. Across 
the street there is also a commercial site. The upper floor 
of the building is occupied by 4 commercial operations. Immedia- 
tely to the north of the building commence residences on both 
sides of the street’on 40" lots. There"is nor insulation “or 
‘barrier' between the commercial building and the residences. 
The premises have a large sign BORDEAUX RESTAURANT, and on a 
notice board the premises are designated as Bordeaux Disco. 
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None of the shareholders were fully engaged in the restau- 
rant operation: three participated on a part-time basis assis- 
ting in the kitchen and as bar-tenders. Up until the Tribunal 
hearing, the operation had been in the hands of a waitress. 

None of the staff had received training in the carrying out of 
the restaurant business in accordance with the Act and Regula- 
tions. 


From the beginning the licensee had difficulty in carrying 
out the operation as a restaurant whose primary function was the 
service of food. There was considerable delay in obtaining the 
permit necessary for the service of food from the Metropolitan 
Council. The operation did have full kitchen facilities: a 4- 
burner stove, a charcoal broiler, a 3-compartment sink, and 
freezers. When examined by Board representatives on various 
occasions the freezer contained a fair amount of food, and the 
cook purchased fresh vegetables and meat almost every day. However, 
though the tables were covered with table cloths they did not 
have place settings, nor did they have menus. The waitresses 
did not present a menu to customers, and if anyone wished food 
they had to ask what was available. 


Sometime late in 1978 a steam table was installed, anda 
buffet was made vailable at a price of $3.00. The buffet con- 
sisted of a hot special every day, together with salads. The 
patrons could go to the buffet table and help themselves, and 
on request obtain cutlery from one of the waitresses. Board repre- 
sentatives on their visits saw in the daytime few patrons, and 
little food being served. As late as March, 1979 patrons paid 
little attention to the salad bar. 


There was little effort made on the part of staff to pro- 
mote the consumption of food. The waitresses were mostly concer- 
ned with the service of liquor; they also performed as strip dan- 
cers. 


From Monday to Thursday the clientele were in the main 
working men who patronized the premises for a drink and to watch 
the entertainment. On Fridays and Saturdays the clientele were 
young people; the emphasis was on 'disco' entertainment which 
attracted the young people and proceeded into the early hours of 
the morning. 


Neighbouring residents at hundreds of feet distant com- 
plained of the disco sound of music which prevailed well past 
midnight through the early hours; the continuous music portrayed 
to them the entertainment aspect of the operation. Residents ex- 
pressed their opinion that the external activity at, and'noise' 
emanating from the Bordeaux was not that which they ordinarily 
associated with a restaurant. 
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Latterly, in order to attract more business the proprie- 
tors arranged a male strip tease performance as a Saturday 
matinee between 12 noon and 3 p.m. An advertisement in The 
Toronto Sun 2 columns by 7" was headed ''Bordeaux Restaurant 
Presents Mr. Tease'' and next to an almost totally undressed 
posing male there was the following under a heading: ''Live on 


Stage" 


" - Mr. Nude International 

- Winner of the Macho Man contest 
North America's No. 1 Male Dancer 
No. King of Turn:-On ; 


The attraction brought considerable business including a 
considerable consumption of food. 


Section 10 subsection (1) of the Liquor Licence Act, 1975 
States: 


" The Board may at any time review a licence 
or permit on its own initiative and attach 
such further terms and conditions as, it 
considers proper to give effect to the 
purposes of this Act." 


This power of the Board is in addition to its power under Section 
ll of revocation, suspension, or refusal to renew. 


One of the purposes of the Act is the licensing of restau- 
rants to sell liquor. A restaurant is defined in Regulation 


G9, 
" 'restaurant' means an establishment which has 
full kitchen facilities for the preparation 
of meals and is engaged in the sale and service 
of imeal's’ ‘tov thes publics. 2" 


It is clear that the chief operating characteristic of such an 
establishment is that it "is engaged in the sale and service of 
meals to the public". Further, where a dining lounge licence is 
issued to a restaurant, Regulation 6 (5) requires 


(a) "the total receipts from the sale of liquor 
in any month shall not exceed the total re- 
ceipts from the sale of food in the same month, 
and 
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(>) a daily record showing jthe. sales of. liquor 
and food shall be maintained. " 


Inconsideration of compliance with the term and condition 
@p a dining lounge licence as set out in ‘Section 6 (5) (a), the 
Tribunal has set out certain criteria to serve as guidelines. 


L. The operation by the licensee is a bona fide 
restaurant (food) operation. 

23 Reasonable efforts are being made by the 
licensee to meet the requirement of the 
Regulation. 

oes Reasonable success toward the goal of meeting 


the requirements in a reasonable period of 
time is being had. 


In respect of the Bordeaux Restaurant, the facts as found 
by the Tribunal show: 


Be The operation for some considerable period of time after 
its opening fell far short of the definition of restaurant in 
Regulation Section 1 (n), and as to what could be reasonably 
accepted as a bona fide restautant in the ordinary understanding 
of that term. As late as March 30th, 1979 patrons seemed to be 
on their own so far as the service of food was concerned. 

Only recently have tables been set, menus available (printed 
since March 13) and proferred to patrons, and meat dishes and 
sandwiches made apparent. 


a. With respect to the efforts by the licensee, it is obvious 
that ‘absentee ownership', part-time and from-time-to-time par- 
ticipation by the shareholders, lack of continuous proprietor 
supervision and the leaving of management to a waitress, did not 
Paiicare reasonable efforts on the part of the licensee. The 
individuals involved are cooperative and willing to assist, but 
that is not sufficient. Only recently has consideration been 
given to the participation of a new shareholder on a fulltime 
Management basis. The Tribunal does not view the resort to a male 
strip tease entertainment on Saturday matinee as being a reason- 
able effort to meet the requirements of the Regulation, for the 
efforts must be directed towards the operation of a restaurant. 


The nature of the advertising indicates that the operation 
is of a place of entertainment rather than a restaurant; the 
emphasis is on entertainment by female strip tease performers 


42 


from Monday to Thursday, and disco music on Friday and Satur- 
days. 


It is noted that sales were recorded as follows: 


Liquor Food 
Saturdayy May (i2 1979 S°492.00 $397.40 
Saturday, "May 19, 1979 491.00 364.00 


The figures reflect the nature of the operation on those days. 


aS With respect to the reasonable success of meeting the re- 
quirements in a reasonable period of time, the Tribunal notes 
the lack of diligence of the licensee in taking steps with res- 
pect to Items 1 and 2, It is still difficule to establish® char 
proper and accurate figures are available for the determination 
of compliance with the Regulations. The original records kept 
were meagre and primitive, and did not lend themselves either to 
a ready converting to records required by the Board or to ready 
verification as to actual receipts from various items. 


The discrepancy shown by the audit by the Board's investi- 
gator for the months of October, November and December, HES Wits tee ta) 
respect of the figures filed by the licensee cast some doubt on 
the validity of these figures presented to the Board right from 
the beginning, and on figures filed with the Tribunal which 
show a proper ration for 11 out of the 14 months. 


When a more suitable record book was initiated after dis- 
cussions with the inspector there was still a discrepancy between 
actual receipts and the record thereof. It is significant that 
an entry for food on the 30th of November, 1978 in the new book 
did not correspond with the food checks of that date which were 
$50.70 as compared to the entry of $118.25. 


The Tribunal is of the opinion that sufficient evidence 
has been brought forth to raise doubt as to the validity of the 
receipts recorded under the Regulations as being from the sale 
of food during the term of operation to date. The continuing 
effect of the new record keeping and bookkeeper have yet to be 
demonstrated. The Tribunal is of the opinion that the licensee 
has had ample opportunity to demonstrate a capability of opera- 
ting a restaurant in keeping with the Regulations. 


The Tribunal is of the opinion that the Board has the 
authority under Section 10 (1) to attach the term and condition 


Pate Lbs decision Of wbhe 1Sthedaywof March,.1979,, and 
properly exercised that authority. 


Since the premises of the licensee are classified as a 
restaurant in respect of which a Dining Lounge Licenceis issued, 
the Board quite properly can attach a condition to ensure that 
the restaurant operated by the licensee "is engaged in the sale 
and service of meals to the public", and that the total receipts 
from the sale of liquor in any month shall not exceed the total 
receipts from the sales of food in the same month. Since the 
licensee appears to be operating an establishment which during 
Monday to Thursday in the night hours is engaged in the provi- 
sion of strip tease entertainment, and during Friday and Satur- 
day is engaged in the provision of disco entertainment, the 
Board can impose a limitation which will make the operation one 
which conforms with purposes of the Act. 


The Tribunal is of the opinion that the judgement of the 
Board as to what was necessary in the administration of the 
provisions of the Act and Regulations should not be altered, for 
to accede to the licensee's request to close at 10 p.m. Monda 
to Thursday and to 1 a.m. on Friday and Saturday would do little 
to alter the nature of the operation. 


The operation of Bordeaux Restaurant has fallen far short 
of being the kind of operation contemplated for a restaurant 
by the Act. Not only has the emphasis been on the provision of 
entertainment but the nature of the operation has brought about 
a clientele which patronized the premises primarily for that 
entertainment and for the consumption of liquor. The operation 
with its emphasis on entertainment and liquor and the little 
change in respect of the sale and service of food aspect, conti- 
nues to the present. 


Accordingly, The Liquor Licence Appeal Tribunal hereby con- 
firms the decision of the liquor Licence Board of 13 March,1979 
for the reasons herein. * 


*Note: The above decision was appealed to the Supreme Court 
of Ontario (Divisional Court). The appeal had not been 
concluded at the time of this publication. 


Lh, 


CHRISTOPHER'S STEAK HOUSE RESTAURANT 


Dining Lounge Licence 

issued to 

Stauros Christopher Samartgis 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN YAREMKO, 0.C., CHAIRMAN 
JOHN W. ERICKSON, 0.C., and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: JEFFREY L. EASON representing the Licensee 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: NOVEMBER 2." 197° 


Stauros Christopher Samartgis is the Licensee (3020707) 
of the establishment classified as a restaurant located at 26 
Melanie Drive, Mississauga. 


After a hearing the Board found that the total receipts 
from the sale of liquor have exceeded the total receipts from 
the sale of food and ordered: 


'a "TERM and CONDITION’ to be ‘attached to the 
‘Dining Lounge' Licence whereby the sale and 
service of liquor shali).CEASE at=b0:00 p.m: 
daily; moreover, the said "TERM and CONDITION" 

to continue until such time as the Licence Holder 
maintains records that are to the satisfaction of 
the Board and indicate conformity with Section 6 
Subsect Loney GopiGa ). ards Cb) 


At the hearing before the Tribunal Counsel for the Board 
and the Licensee filed corrected figures as follows: 


Month & Year Liquor sales = 7 Food Sales - % 
October 1978 Peo. 1O0.8 G58 Gu lOROS2 R05 oe 
November 1978 E7076 200 al L675 56025.) 49 
December 1978 172296700 53 1526 01,6 eee 
January 1979 PALO OO 52 LOMAO Pel Sas 
February 1979 13,003.00 54 P4271 7/0. 26 
March 1979 22200200 58 16,460 750 742 


April 1979 20.039 200 9 14,185.60 41 
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Month & Year Liquor Sales - % Food Sales - % 
May 1979 O26 V2Ey ROO ToS 816,9952507 42 
June ro79 Ph pipes Hic pec OB Mila 189884515" 41 
July 1079 LEIGH SOO . NSS 200034 008245 
August os Ee, 26, 579047 51 ZORaL GR I OTeTs9 
September 1979 ZOepZ9 4 LO E43 2Oy a2 Aen Die 


No evidence was lead to indicate that there was an issue 
or question involved respecting the condition of the premises 
or the operation of the same and the only issue to be decided 
was compliance with Section 6, Subsection 5 (of Regulation 1008/ 
To): 


The restaurant was one of the largest in the Brampton area 
and catered to the workers and labourers from the surrounding 
factories and industrial park. There was a very good lunch trade 
during the work week because the establishment had strippers for 
entertainment beginning at the noon hour. The restaurant is des- 
cribed as a "fast food type operation" and not a restaurant where 
the family would be expected to attend. 


The Restaurant was well maintained and there were adequate 
supplies of food on hand in the freezer and cooler in order to 
provide a good selection to the customers. The menu provided a 
good selection of choices in a medium price range, ranging from 
sandwiches to three course meals. 


All of the tables were covered with tablecloths and cutlery 
was in place during the mealtime periods. The restaurant was clean 
in its appearance and there was no criticism of that portion of 
the operation. 


Food checks or order forms were not in use by the waitresses 
and the only permanent record of sales whether it was food or 
liquor was the cash register tape. 


At the hearing before the Tribunal, a board investigator 
expressed surprise at the figures filed by the Licensee to the 
end of September, 1979 since his visit had indicated to him that 
it was unlikely that any balance would be achieved in the food/ 
Picuor, ratio’. 


Christopher Samartgis testified that he worked fulltime at 
the restaurant and had had a difficult time in making ends meet 
following the opening of the restaurant. He started out with ano- 
ther partner but soon had to buv him out which meant that the 
available capital was completely depleted and funds were in short 
supply. He states that he experimented with country/western music, 
rock and roll music and then went to dancers in the summer of 1978. 
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He told how he passed out some 72,000 fliers to local residents 
in a bid to increase business and as a result was able to drama- 
tically improve his gross revenue picture. The figures filed with 
the Board indicate that he was successful in this regard in that 
he at least tripled his gross revenues if one is to compare the 
summer months of 1977 to the summer months of 1978. 


Mr. Samartgis indicated that his busiest time is lunch hours 
with the Thursday/Friday crowds being upwards of some 800 to 9090 
people in total. Mr.Samartgis further indicated that he was cog- 
nizant that his food/liquor ratio was a problem and attempted to 
find ways to improve it. He considered using a cover charge but 
rejected that idea in favour of a food coupon. Mr. Samartgis intro- 
duced into evidence one of his food coupons and testified that it 
is sold to patrons as they eater the premises for $1.00 each and 
are used as a credit towards the purchase of food. Mr.Samartgis 
indicates that the food coupons are not necessarily used immedia- 
tely by the patrons who purcnase the same but that experience 
has told him) that of .the first.10,000. coupons which he printed 
with very few exceptions virtually all of them were ultimately 
accounted for in the purchase of food. Mr. Samartgis indicated 
that if anyone refused to purchase a food coupon then they would 
still be allowed entry to the premises but that the staff would 
insist on the purchase of at least $1.00 worth of food. The $1.00 
paid for the food coupon is put through the cash register only 
when the food is actually purchased by the customer. 


Mr. Samartgis indicated that his food coupon system has had 
a significant multiplier effect on his food business because in 
most cases a patron will buy something in excess of $1.00. He 
testified that this has also had a dramatic effect on his gross 
food sales, a fact which is amply corroborated by recent figures 
filed with the Board and with the Tribunal. 


Mr. Samartgis was questioned as to his record keeping and 
indicated that he did not give food checks out because he had 
bad experienceswith people walking out of the door and preferred 
that the waitresses collect cash or credit card vouchers when 
serving the food. He explained that the waitresses punched the 
total for food and liquor through the cash register when the order 
was placed and that at the end of the shift the waitresses' money 
was handed in and reconciled to the cash register tapes. The Tri- 
bunal notes that the system used is simplistic to say the least 
and leaves a lot to be desired as far as a satisfactory system of 
record keeping is concerned and may well have contributed to Mr. 
Samartgis'inability from time to time to comply with the food/ 
Liquor kratios 


In their summation, Counsel dealt with two issues: 


(1) That the Licensee had achieved compliance with 
the Regulation during September, 1979, and 
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(2) ‘Ihe validity of the food voucher system or 
food coupon system used by the Licensee which 
is the apparent reason compliance was achieved. 


Dealing firstly with the food coupons, the Regulations 
to the Liquor Licence Act contain only one reference to cover 
charges in Section 7 of the Regulations as follows: 


"Cover Charges" 


7. (1) Where entertainment is provided to patrons 
or premises for which a dining lounge or dining 
room licence is issued, the holder of the licence 
may charge a fee for entry to the licensed pre- 
mises to cover the costs of entertainment provided 
that there are other facilities in the establish- 
ment where patrons may be served a meal at regular 
meal hours and where no entry fee is charged. 


(2) Where the holder of licence imposes a cover 
charge for entry into a premises, notice of 
such charge and the amount thereof shall be 
indicated at the entrance to the premises and 
on a card placed on all tables. 


(3) All advertisements placed by a licence holder 
referring to premises where there is a cover 
charge shall make reference to the existence 
of such charge. 


(4) For the purposes of subsections 5 and 6 of 
section 6, fees collected from a cover charge 
shall not be included in the calculation of 
frocdreales' OfRese OOS P75 us. 72" 


The Tribunal is of the opinion that the Section is unambi- 
guous and is intended to apply to situations where Licensees 
wish to charge a fee for the purpose of applying the said fee to 
their entertainment costs. In that situation the Regulation indi- 
cates that the cover charge or entry fee cannot be used in the 
calculation of food sales to achieve compliance with Section 6 
(5) of the Regulation. 


The Tribunal is of the opinion that Section 7 of the Regu- 
lation has no application to the food coupons sold by this Licen- 
see because of the following uncontradicted evidence led at the 
hearing before it: 
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(1) That Mr. Samartgis indicated that even if a 

patron refused to buy a food coupon he would still 

be admitted entry to the premises although he would 

be required to purchase at least $1.00 worth of food. 
It is noteworthy that Mr. Grannum indicates that the 
Board has on other occasions not taken exception to 
minimum cover charges for the purchase of food in other 
establishments. 


(2) That the intention of the food coupons was to pro- 
mote food sales in order to achieve compliance with 
Section 6 of the Regulation and not to be used as an 
entry fee or cover charge. 


(3) That the evidence from Mr. Samartgis is clear that 
the patrons do in fact use the coupons after purchase of 
the same as evidenced by the fact that almost all of the 
first 10,999 food coupons were returned to the establish- 
ment in the form of food purchases and a second printing 
has now been added with a different colour. 


It is also obvious that the Licensee's net return from a 
$1.00 coupon is much different than the return to be expected 
from a $1.90 entry fee or cover charge given the Licensee's fixed 
costs of food and general overhead which must be taken into account 
when preparing the food whether it be an order for $1.00 or a lar- 
ger amount. In other words, the return to Mr. Samartgis is much 
less than the $1.00 when one takes the fixed costs of the pur- 
chase of food and labour into account. It therefore appears to 
follow that the best use of the food coupon as far as the opera- 
tion of this establishment is concerned is as a catalyst in order 
to encourage the purchase of items in excess of $1.00. 


The Tribunal does emphasize the uncontradicted nature of the 
evidence which was adduced at the hearing and is mindful of the 
fact that such a system as food coupons might be subject to abuse 
and used as an indirect means of implementing a cover charge or 
entry fee in order to achieve compliance with Section OPCS) itor 
the Regulation. The Tribunal however is of the opinion that each 
situation must be dealt with on the basis of the evidence placed 
before it. 


In dealing with Section 6 (5) of the Regulation and the issue 
of compliance, certain provisions of the Liquor Licence Act, 1975 
must be reviewed. . 
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1 oe Section 10) subsection (1) of The Liquor Licence Act,1975 
states: 


"The Board may at any time review a licence or 
permit on its own initiative and attach such 
further terms and conditions as, it considers 
proper to give effect to the purposes of this 
Act. 


This power of the Board is in addition to its power under Section 
1) OL erevocation, suspension,on refusal to renew. 


LG One of the purposes of the Act is the licensing of restau- 
rants to sell liquor. A restaurant is defined in Regulation 1(n) 


" "restaurant' means an establishment which has 


full kitchen facilities for the preparation of 
meals and is engaged in the sale and service of 
meals tothe ‘pubiic....." 


3% It is clear that the chief onverating characteristics of 
such an establishment is that it "is engaged in the sale and 
service of meals to the public''. Further, where a dining lounge 


licence is issued to a restaurant, Regulation 6 (5) requires, 


"(a) the total receipts from the sale of liquor 
in any month shall not exceed the total 
receipts from the sale of food in the same 
month; and 


(b) a daily record showing the sales of liquor 
and food shall be maintained." 


When dealing in the past with the issue of compliance of 
Section 6 (5)(a) of the Regulation, the Tribunal has set out cer- 
tain criteria to serve as guidelines: 


1. The operation by the Licensee is a bona fide 
restaurant (food) operation. 


2. Reasonable efforts are being made by the 
Licensee to meet the requirements of the 
Regulation. 


3. Reasonable success toward the goal of meeting 
the requirements in a reasonable period of 
time is being had. 
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It is,the opinion. of the. Tribunal that: the .operationson 
the Licensee is a bona fide restaurant operation and that the 
issue to be resolved is whether the Licensee is and has been 
making reasonable efforts to meet the requirements of the Regula- 
tion and further whether he has had reasonable success within a 
reasonable period of time. 


The evidence indicates that the Licensee is dependant on 
a clientele which is not likely to change and it is a fair in- 
ference that this clientele is attracted to the establishment 
because of the dancers who perform there on a regular basis. In 
other words, the entertainment attracts a patron more interested 
in viewing and drinking rather than eating and drinking. The 
Licensee to combat this problem and yet keep the substantial in- 
crease in revenues which he has experienced has been innovative 
to the extent that he has provided a method to promote the food 
in his establishment by the use of food coupons. The Tribunal is 
of the opinion, on balance and on the basis of the evidence ad- 
duced, that his efforts to achieve compliance with the Regulation 
are reasonable, and that he has demonstrated that he may well be 
able to continue to meet the necessary ratio of food to liquor 
in the future. The Tribunal is of the opinion that the Licensee 
should be afforded a reasonable period of time to demonstrate 
if he is capable of maintaining his success of September, 1979. 


The Tribunal, therefore, orders that the decision of the 
Liquor Licence Board in respect of the said licence be amended 
to read as follows: 


"THE TRIBUNAL ORDERS that the decision of the Liquor Licence 
Board in respect of the said licence be altered to read: Commencing 
the 15th day of January, 1980 there shall be attached to the said 
licence a term and condition that the sale and service of liquor 
shall cease at 19:00 p.m. daily until such time as the require- 
ments of Section 6 Subsection (5) (a) and (b) of Regulation 1908/ 
75 are met provided that if the said requirements are met for the 
months of October, November and December, 1979 the said term and 
condition shall not at that time become effective but shall become 
effective on the 15th day of the month following the first month 
thereafter that the said requirements are not met and provided 
that the licence holder shall forthwith institute such record keep- 
ing as is required by the Board. 


THE TRIBUNAL FINDS that the food voucher procedure instituted 
by the licensee is not invalid under the Statute or Regulations. 


DONWOOD RESTAURANT 


Application for a Dining Room’ Licence 
by 

Donwood Restaurant Limited 

APPEAL FROM REFUSAL TO ISSUE 


TRIBUNAL: JOHN YAREMKO, 0.C., CHAIRMAN 
JACK C. SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: JAMES ELIA representing the applicants 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: DECEMBER 5, 1979 


Donwood Restaurant Limited, the principals. The Liquor 
Licence Board after a hearing issued a decision on the 20th of 
July, 1979 refusing the issuance of a licence on the grounds that 
it is not in the public interest, having regard to the needs and 
wishes of the residents in the municipality. 


At the outset the Tribunal established for the record that 
there is no disentitlement to the licence based on either the 
character of the Applicants or of the nature of the operation. 
It is accepted that were it not for the exception set out in 
Section 6 (1) Paragraph (g), the Applicants and establishment 
are of the kind that would be entitled to the licence. 


The Tribunal made reference to its decision in the matter 
of Pros Restaurant, Scarborough, rendered on the 12th January, 
1979 and reported in Volume 2 of the Summaries of Decisions on 
Page 148, quoted from pages 155 and 156. 


The facts of this situation are somewhat different from 
feose Of Pros Restaurant. In support. of the application is, the 
petition of customers. That petition would appear to be made up 
of customers whom the Tribunal believes in the main to be drawn 
from the commercial and industrial section south of the main street 
which lies south of the Donwood Plaza. Their needsand their wishes are 
to be considered because they are part of the public. In addition, 
there is a petition of the residents of the area - a substantial 
number. They have indicated by the petition what can be interpre- 
ted as an expression of needs and wishes for a restaurant. 
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The Application is supported by the manager on behalf of 
the Donwood Plaza. The Tribunal cannot give too much weight to 
that support, which follows naturally because of the relation- 
ship since*the Landlordistands, to ¢ainy Inetavoun is) the testi— 
mony of a resident, Mr. Crosbie, who put forward very well, an 
expression of opinion as a resident in support of the application. 
Mr. Crosbie's wish in this regard is evident in his testimony. 
His needs could be satisfied technically by one of the other 
establishments; he finds that as to particular needs by way of 
service, they can be best served at the restaurant and should be 
met by an issuance of a licence. 


An expression of needs and wishes which is against the issu- 
ance of the licence is evidenced in the main by the position taken 
on behalf of the Ratepayers Association. The particular Ratepayers 
Association represents the total area in the heart of which is the 
establishment site. It is a Ratepayers Association which has some 
660 members and has been in existence for a considerable number 
of years. The Ratepayers Association is on record with the Board 
as being in opposition, and its President has appeared today. 

The Tribunal accepts the position of the President as being repre- 
sentative of most of the membership of the Ratepayers Association 
though it has been brought out in evidence that some 43 signatures 
on the petition of residents in favour are members of the Rate- 
payers Association. The Tribunal accepts the position of the Presia 
dent on behalf of the Ratepayers Association as being representa- 
tive of the large majority of the ratepayers surrounding the site 
of the establishment. It is significant that the decision of the 
Board was issued some time ago and that the annual meeting of 

the Ratepayers Association was held on the 5th of November between 
the time of the making of the decision and this Tribunal hearing. 
The Tribunal accepts the decision expressed by Mr. Siemens as 
having been confirmed by the Ratepapers Association. 


In opposition to the application was Alderman Burton as 
representative of Ward 12 which encompasses the total area repre- 
sented by The Ratepayers Association and the immediate areas to 
the south and to the north, and a past president of a neighbouring 
ratepayers association. The Tribunal accepts as significant his 
testimony accepting that in this instance hé is a’ conduit for an 
expression of opinion by members of the public within the munici- 
pality. The Tribunal has before it a resolution of a Committee 
of North York Council reiterating the opposition placed before 
the Board. In this instance the Tribunal accepts the resolution 
as being a conduit for the expression of opinion on behalf of the 
public within the municipality. There is a letter from the local 
Member of Provincial Parliament,only an expression of opinion by 
the Member, and it is accepted as such. 


The determination of the issue is not an easy one. It is 
not a clear-cut one, but the Tribunal must seek out where the 
balance lies. In a consideration of this particular situation 
where there is such a substantial position of members of the 
public in a fairly close vicinity, the balance to be sought is 
not an easy one. The Tribunal in weighing representation has 
accepted the position of the Ratepayers Association, backed up 
as it is with the support in their position by the Alderman and 
the municipal resolution. 


The Section refers only to a regard to needs and wishes. 
The Tribunal has accepted the position that that expression need 
only be bona fide. The concerns of the Ratepayers Association 
in this instance, have more to do with concerns as to what might 
occur in the future than with what is the present situation. 
Indeed, the Plaza and the attendance of persons, and the opera- 
tion of the restaurant do not indicate that there is any real 
problem at the present time. However, the Ratepayers base their 
views and concerns on problems which they consider real and which 
they consider to be emanating from another licensed establishment. 
The Tribunal accepts those concerns as being real and the expres- 
sion of needs and wishes to be bona fide. 


The needs and wishes of those who support the issuance of 
a licence to the applicant can without too much difficulty or 
inconvenience be satisfied by the present licensed establishments 
which are located on the perimeter of this very large residential 
area in which the establishment is sited. Their wishes for the 
amenities can also be met in this manner. 


As was stated in the Pros Restaurant decision, the needs 
and wishes of those who oppose the issuing can only be met by a 
refusal to issue. In the Pros decision there is this paragraph: 


"It is likely that the refusal herein to issue 
a licence will be a hardship to the applicant. 
It is to be hoped that the residents of the 
neighbourhood will patronize the restaurant 
to a degree that will alleviate any loss due 
to the lack of licence. The disentitlement is 
not to be taken as a reflection on the 
applicant or the operation." 


The Tribunal is of the opinion that those words also apply 
im this instance. 
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The decision of the Tribunal is that the decision of the 
Liquor Licence Board to refuse to issue a Dining Lounge Licence 
to the applicant be confirmed on the grounds that the issuance 
of the licence is not in the public interest having regard to 


the needs and wishes of the public in the municipality in which 
the premises is located. 
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HOUR GLASS TAVERN 


Dining Lounge Licence 

issued to 

The Big-Bite Delicatessen (Scarborough) Limited 
APPEAL FROM SUSPENSION ORDER 


TRIBUNAL: JOHN YAREMKO, 0.C., CHAIRMAN 
JACK C. SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: BORIS G. FREESMAN, Q.C. representing Licensee 
S. A. GRANNUM representing the Liquor Licence Board 


DECISION: JANUARYo:2 52.19.79 


Big-Bite Delicatessen (Scarborough) Limited is the 
licensee (09127) of the establishment classified as a tavern and 
known as Hour Glass Tavern situate at 300 Borough Drive, Scar- 
borough. 


Hour Glass Tavern commenced operations in May, 1973. In 
June, 1973 a Dining Lounge licence was issued in respect of: 


Main.¥loor. East’ Section, Capacity (55 
Main Floor : Centre Section, capacity 41 
Main Floor >;West. Section, capacity 45 
Magma Floor. a North Section, (capacity 65. 


JBC CUISS) faa 


The officers of the licensee are: David S. Friedman, 
President, and Sheldon A. Clarfield, Secretary-Treasurer. They 
and Sheldon Clarfield Investments Limited, are the shareholders. 


There had been no offences in respect of the Liquor 
Licence Act previously and no disciplinary action by the Board 
until the present matter which is the subject of this hearing. 


On the llth day of May, 1978 the Liquor Licence Board 
issued a Notice of Proposal: 

"to suspend for a period of twenty-one (21) days 
the liquor licence(s)... 


FOR THE FOLLOWING REASONS 


The licensee has, by its officers and employees, 
carried on activities that are in contravention 
of the Liquor Licence Act in that on or about 
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the 27th of December, 1977, an employee of 

the licence holder, namely Mary Vecchiola, 

did sell or supply liquor to persons who were 
under the age of 18 years, namely, Patricia Anne 
Wong, Kim Elizabeth Williamson, Lorraine Mackie 
Dianne Victoria Janssen, and Sophie Ambis, con- 
trary to Section 45 (Ll) "OL che Uwrquor Lrcence 
ACi elOmor 


After a Board hearangfonsJulya4y 19/7Setoteensicer Zes 
proposal, the Board issued its decision: 


"that the Licensee has carried on activities that are 
contrary to the provisions of the Liquor Licence Act, 
1975 and, in particular, Section 45° ()™ thereot am 
that on or about the 27th day of December, 1977, 
liquor was sold in the licensed premises to persons 
under the age of eighteen (18) years. 


The Board, therefore, ORDERS that the Dining Lounge 
Licence issued in respect of the Hour Glass Tavern 
be 'SUSPENDED' effective at the opening hour on 
MONDAY, JULY 24th, 1978 and to continue until the 
opening hour on MONDAY, JULY 3ist,- 1L97o." 


Areas 1, 2 and 3 occupy one unit of the Dining Lounge 
Licence and is referred to herein as Hour Glass. Area #4 known 
as Kozy Korner, opened in March, 1976, is adjacent, with 3 inter- 
-connecting openings. There are 2 outside entrances to Hour Glass 
and 1 outside entrance to Kozy Korner. There are 3 exits (doors 
equipped with panic hardware) from Hour Glass. 


In March of 1976 Area #2 was redesignated by the licensee 
as a discoteque between the hours of 8 p.m. and 1 a.m. and the 
total capacity of 141 of Hour Glass would be reduced up to 20% 
depending on the space used for dancing. 


Police Constable William Hawley attended the Hour Glass 
Tavern on the 27th day of December, in plain clothes on a regu- 
lar visit for a routine check. Constable Hawley had visited the 
premises about 3 times weekly for a total of about 40 times since 
August, 1977 in routine checks. He had not seen either Mr. Clar- 
field or Mr. Friedman on any visit. He described the clientele 
- generally being a younger crowd between the ages of 18 and 

Dy 
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On the 27th of December the premises were filled about 
to capacity as school was out for vacation. Constable Hawley 
entered the premises at approximately 9:20 p.m. and was there 
for about a half hour with a partner. They observed 4 young- 
looking female patrons, apparently minors, sitting at a table. 
At about 9:45 p.m. they observed a waitress, Mary Vecchiola 
serve them with liquor and collect the money. The constable 
checked the 4 girls for age identification. 


Lorraine Mackie, born 16 November, 1960 admitted to being 
17. She stated she had "no trouble getting in."' Subsequently, 
on the 8th of February, 1978 she pleaded guilty to unlawful con- 
suming liquor in contravention of the Liquor Licence Act and 
was fined $20. Kim Elizabeth Williamson admitted to being 17 and 
subsequently pleased guilty to a charge of unlawfully consuming 
liquor in contravention of the Liquor Licence Act and was fined 
$20. Dianne Victoria Janssen, born 24th August, 1960 admitted 
to being 17. She produced an identification which turned out to 
be her sister's driver's licence. Catharine McNeil turned out to 
be 18, having been born on the 5th December, 1959. To Constable 
ilawley she had appeared to be a minor. 


Constable Hawley also observed through the opening to Kozy 
Korner another waitress serving liquor and collecting money from 
one, Sophie Ambis, who upon being checked, admitted to being under 
17, producing no identification as to age. Subsequently she plea- 
ded guilty to unlawfully consuming liquor in contravention of the 
Liquor Licence Act and was fined $20. 


Constable Hawley recalled seeing someone checking at the 
door and supervising. At that time Constable Hawley spoke to the 
day (and senior) manager, Nick Petéras, pointing out the 4 females 
who were under age. Peteras admitted that he had seen them coming 
in and that they had looked young. However, he said that he was 
off duty and was preparing to leave the premises. In discussing 
the matter with the constable, his attitude was "What can you do?" 
Constable Hawley spoke to the night manager, Sam Pinellis who 
advised him that the bartender on duty had become sick and he had 
to take over as bartender. Patrons were dancing and Constable 
Hawley did not recall seeing food being eaten. 


In conjunction with the incident, Mary Vecchiola pleaded 
guilty to 3 counts of unlawfully selling liquor to a person who 
is apparently under the age of eighteen years. She was fined a 
eotal of S600. 


Management on behalf of the licensee admitted the facts 
relating to the incident of 27th of December, 1977 but pleaded 
inter alia that no penalty be imposed because of: 
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(a) the measures taken to control the service 
of alcoholic beverages to minors and because 
of 

(b) the extenuating circumstances by reason of 
the illness of the bartender on the particular 
evening 


(c) the record generally of the licensee 


(d) the harshness of the penalty under all the 
circumstances. 


Management had set up a system of monitoring supervisory 
personnel at a number of their establishments, and had set up 
meetings at which the personnel were instructed in their duties. 


After 8 p.m. all entry to the dining lounge was channelled 
through one entrance and personnel were staioned there to pass on 
the ages of those who sought entry. There was attempted segrega- 
tion of under aged patrons, and their categorization by the use 
of coloured glasses for service of non alcoholic drinks. 


Management was aware generally and specifically of the 
entry and presence of under aged persons because the licence 
was that of a dining lounge into which minors are permitted, and 
because an inspector had cautioned. They knew that younger per- 
sons including under aged persons, were especially attracted by 
the disco operation; indeed, it was the purpose of the discoteque 
to attract patrons. Everyone involved in the operation of Hour 
Glass Tavern knew or should have known in the ordinary course 
that the under aged persons would try to emulate their older 
peers in drinking. 


They should have been aware that the matter of minors and 
alcohol is of great concern generally and that the responsibility 
of those licensed to sell is very great. Schwenger Co. Ct. J. 
in’ Raiv. Tyler, 950) OsWiNee584 stated: 


" The contemplation of any situation which tolerates 
or permits the consumption of liquor in licensed 
premises by a person under 21 (as it then was) years 
of age creates immediate objection in the minds of 
all sound-thinking people." 


Under the particular circumstances of this operation, the 
Tribunal is of the opinion that the measures taken by the licensee 
were not enough to discharge the care and diligence required 
either as to procedures in force or as to ensuring their execution. 
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iias te notea situations of al breach) ofa! condition of 
the licence, not to permit any person under, or apparently 
under, the age of nineteen years to enter or remain upon the 
licensed premises, where appropriate screening can be under the 
circumstances a discharge of the responsibility. In the Hour 
Glass, the underaged persons could move about the premises in 
conjuction with their dancing so that the checking and super- 
vision had to be continuous and of a very high degree. The 
Tribunal is of the opinion that the degree of diligence re- 
aeeiey when young people attend evidently not to dine but to 
ance and drink is to insist, where persons apparently are under 
age, on the production of the best form of age identification 
prior to sale and service of alcohol. Under most circumstances 
this would mean the production of the card issued by the Liquor 
Licence Board. It is significant that the Legislature has pro- 
vided the procedure by which a person can protect himself, for 
Section 45'(8) reads as follows: 


" A person who sells or supplies liquor to another 
person shall be deemed not to be in contravention 
of subsection 1 or 2 if, before he sells or supplies 
the liquor, a card in the form prescribed by the 
regulations is produced to him by the person to whom 
he sells or supplies the liquor, which purports to 
be issued by the Board to the person producing it 
and if there is no apparent inconsistency on the 
face of the card or between the card and the person 
Procucing (Lt. . 


The Tribunal holds there should have been clear-cut 
instruction by management to all serving personnel, with respect 
to almost absolute age identification prior to sale and service, 
and in particular with respect to the use of Age of Majority 
Cards, and a much more stringent approach with respect to en- 
forcing the carrying out of this requirement. The Tribunal finds 
no appearance of concern on the part of those in actual charge 
of the dining lounge with respect to minors and liquor at the 
time of the incident. 


The Tribunal notes that in addition to the provision now 
of 2 doormen for initial screening procedures, the Age of Majo- 
rity Card is the only acceptable identification on the premises. 


The Tribunal is of the opinion that the action taken by 
the licensee to prevent the service and sale of alcoholic beve- 
rages in the premises to minors generally and on 27 December, 
1977 in particular, fell short of what was necessary and what an 
ordinary prudent man would do in exercising reasonable diligence 
in this regard. 
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Constable Robert Cummings testified in respect of an 
incident on the 20th day of February, 1978 in which he observed 
one, Patricia Anne Wong, being served with a bottle of Export 
Ale and paying therefor. He testified that to him she looked 
very young and to be under 18 years of age. Accordingly, he 
checked her identification and discovered that her birth date 
was 15 of August, 1960. he Tribunal ds of, the, opinion that.on 
the evidence given, her appearance gave doubt as to her age and 
that there was no fault on the part of the licensee. 


The Tribunal finds that the licensee carried on activities 
which are in contravention of Section 45 (2) of the Liquor Licence 
Act, 1975, namely, the sale and supply of liquor to persons appa- 
rently under the age of 18 years: Kim Elizabeth Williamson, 
Lorraine Mackie, Dianne Victoria Janssen, and Sophie Ambis. 


The Liquor Licence Appeal Tribunal hereby confirms the 
decision of the Liquor Licence Board herein dated the 4th day 
of July, 1978 to suspend the Dining Lounge Licence for a period 
of seven days, and the Tribunal hereby directs the Board to set 
the commencement and termination of the said period. 
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INTERNATIONAL TAVERN 


TRIBUNAL: 


COUNSEL: 


DECISION: 


Lounge Licence 

issued to 

Nine and Jack Enterprises Limited 
APPEAL FROM SUSPENSION 


JOHN YAREMKO, Q.C., CHAIRMAN 
onCk Cleo LM and 
BARBARA J. SHAND, MEMBERS 


D.G. CUNNINGHAM Q.C. representing the Licensee 
S.A. GRANNUM representing the Liquor Licence Board 


AUGUST 23, 1979 


Nine and Jack Enterprises Limited is the Licensee (;$092132) 
since 22 November, 1977 of premises classified as a Tavern and 
known as International Tavern, 11 King Street, Gananoque. The offi- 
cers and shareholders of the corporation are John B. McCallum, 
President and Nina Frances McCallum, Secretary. 


The licence issued is a Lounge Licence Serial No. L1567 in 
respect of 2 rooms located: 


L. Main Eloor 
South Section 
Capacity,o9 


Pun MAIDA LOOT 
Northwest Section 
Capacity 87 


On the 12th day of February, 1979 the Liquor Licence Board 
issued a Notice of Proposal to refuse to renew the liquor licence 
herein for the following reasons: 


'" The licence holder is in breach of a term and 
Condi Lion Of 4ts licence in that!) onrer about 
the llth of January, 1979, the licence holder 
was convicted in Provincial Court of the County 
of Leeds and Grenville for permitting to enter 
the licensed lounge premises on the 19th of 
August, 1978, persons who were under the age of 
19 years, namely Karen Kennedy and Linda Birtch 
and was further convicted of failing to ensure 
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that evidence as to the age of said persons 
was obtained prior to permitting the said 
persons to enter the licensed premises." 


At the meeting before the Liquor Licence Board on March 
29th, 1979 the Board issued its decision: 


" Firstly, the Board hereby DIRECTS an amendment 
be made to its 'Notice of Proposal' bearing the 
date February 20th (sic) 19/9 so that the opera- 
tive portion will read "SUSPEND" as opposed to 
“REFUSE TO RENEW". 


Secondly, (the Board) by virtue of the authority 
vested. in it) under Section Il subsection @)i or 
The Liquor Licence Act, 197/75 i... -FLNDS thar ene 
Licensee is in breach of a term and condition of 
its 'Lounge' Licence in that, contrary to Section 
5, subsection (5) and (5a) of Regulation 1008/75 
of the aforesaid Act, the licensee did, by its 
agents and employees, permit persons under the 
age of nineteen (19) years to be on that part of 
the premises licensed as a 'Lounge' and failed 
to ensure that evidence as to the age of the 
persons was obtained prior to admitting the 
persons to enter the licensed premises. 


The Board, therefore, ORDERS that the 'Lounge' 
Licence issued to Nine and Jack Enterprises 
Limited, in respect of the International Tavern 
be "SUSPENDED", effective at the opening hour on 
MONDAY, APRIL 23rd, 1979, and to continue effec- 
tive until the opening hour on MONDAY, APRIL 30th, 
Ea oe 


The lounge licence is subject to certain terms and condi- 
tions set out in the Regulations, including: 


Section 5 (5) 


Subject to section 46, no holder of a licence 
shall permit any person under or apparently 
under the age of nineteen years to enter 

or remain upon licensed premises. 
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Section (54 5a) 


The holder of a licence shall ensure that 
evidence as to the age of the person, satis- 
factory to the licence holder, is obtained, 


(a) prior to permitting a person 
apparently under the age of 
nineteen years entry to premises 
not prescribed by section 46; 


The tavern is in a building which has since the early 
1800's served the public for lodging and refreshments. It is 
at the corner of King and Main Streets in the town of Gananoque, 
and the structure is very old. There is a stairway from the main 
entrance to the second and third floors where there is accommo- 
dation for tenants who reside under tenancies of a year or more. 


Lounge Room 1 which has a capacity of 99 is situate at the 
south (east) corner, and has 3 doors to the outside and in addi- 
tion has 2 doorways on the inside. One of the outside doors (#6) 
leads to a parking lot which is common to International Tavern 
and a licensed establishment known as the Bonnie Blinkie, patro- 
nized by a younger crowd. Another door (#1) leads to a passage- 
way between the Tavern and still another establishment. Lounge 
Room 2 is in 2 parts; it has 2 doors to the outside and a vesti- 
bule door on the inside, and 2 internal passages between the 2 
parts. Patrons can move from Lounge Room 1 to Lounge Room 2 
behind or in front of the bar. 


Prior to the purchase of the establishment in November, 
1977, Mr. McCallum had negotiated during a period of 6 months. 
Because the premises were in a state which could be described 
as neglected and the clientele was 'rough' the purchase price 
was very reasonable. 


Mr. McCallum hired Norman Smith who had had some 20 years' 
experience in the bar business, to be bar manager. Mrs.McCallum 
began to be employed in the establishment. Mr. McCallum, who had 
been for a number of years in the general insurance business, 
began to 'unwind' the business, completing those assignments in 
which he was engaged at the time of the purchase. 


Mr. McCallum attended to the completion of a work order 
which had been issued in respect of the premises. Over the fol- 
lowing period of time there was a favourable change both in the 
physical aspect of the premises and in the clientele, which chan- 
ged to a mixture of no particular age group and generally des- 
cribed as 'working men' alone or accompanied by their wives. 
Gradually, inherited employees judged unsuitable were weeded out 
and replaced. 
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There was instituted self-service where customers could 
go to the bar and obtain service. This related to only 5% of the 
service but it was admitted that it would be possible for some- 
one to obtain beer or a drink and take it to someone else, inclu- 
ding an underaged person. Mr. McCallum acknowledged that there 
had been a considerable increase in the volume of liquor sales 
and that the value of the establishment had increased substan- 
tially. 


There was no dispute as to the allegations as set out in 
the Notice of Proposal. At the Board and Tribunal hearings there 
were filed certificates of conviction of the licensee. The licen- 
see had pleaded guilty and was fined $750 and costs on each of 
2 charges. There was also a charge laid under Section 45 but 
the same was withdrawn by the Crown Attorney. 


On the 19th of August, 1978 Constable Brian Thomas Mulcairn 
had attended the premises to investigate an incident and as a re- 
sult of his investigation it was determined that KarenKennedy, 
born 4 May, 1961 and Linda Birtch, born February 6, 1962 had been 
on the premises. From her appearance, Miss Kennedy looked 18 but 
Miss Birtch did not. Miss Kemnedy produced a birth Certificate. Miss 
Birtch produced no identification. The constable had no conversation 
with anyone on behalf of the management. 


At that time Norman Smith was attending the bar. Prior to 
the constable's arrival, Smith had called out to a waiter, Bryan 
Dailey, who was working in a section in Lounge Room 1 directly 
opposite the bar that there was some sort of a fight to the left 
around the corner from the bar, out of his line of vision. 

It was in the direction of Door #6. Bryan Dailey went to check 
the incident, which was very fleeting. He saw one of the girls 

and a woman engaged in an altercation. Seeing the girl and another 
go into the washroom, he returned to his station without making 
any further investigation. Neither Mr. nor Mrs. McCallum were on 
the premises. At the time of the incident the employees present 

in the establishment were the bar manager and 3 waiters. 


Prior to this incident there had been no complaints of any 
kind made in respect of the licensee's operation. Discussions 
held by the inspector with management had been in the ordinary 
course of business and not related to any specific incident. 

Some discussions did relate to underaged persons. An inspector 
who testified was of the opinion that there was not sufficient 
supervision up to the time of the llth of January, 1979 and this 
opinion was shared by the constable. 
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After the Notice of Proposal, Mr. McCallum gave up his 
insurance business and he and his wife devoted more time to 
the operation. 


After the decision of the Board, responsibility for the 
doors and entry within a section allocated to a waiter became 
the responsibility of that waiter. There was additional supervi- 
sion by Mr. and Mrs. McCallum. Mr. McCallum hired additional 
employees including a substitute manager. He stated that he met 
regularly with the employees to discuss the operation and the 
necessity for the reliance on Board cards for identification 
purposes. It is noted that McCallum and the employees were of 
the opinion that this was not necessary in all cases because most 
of the young people were known to the waiters since the community 
was small. 


Mr. McCallum stated that from an economic point of view 
it was necessary to keep all six outside means of egress and 
entrance open because of the necessity of making it convenient 
for entrance. Otherwise customers might go to the neighbouring 
establishment. He acknowledged that only 4 of the 6 doors were 
necessary for the operation of the business. 


Counsel for the licensee submitted that the suspension 
ordered by the Liquor Licence Board of Ontario was in the cir- 
cumstances harsh and excessive. He noted that there had been no 
previous incidents, that there had been no necessity for any 
warning and that there had been no problem with underaged persons, 
that the incident was such an isolated instance as to be equiva- 
lent to an aberration and therefore under the unusual circumstan- 
ces a deterrent penalty should not be imposed. He made reference 
to the fact that the charge which would have led to an automatic 
7-day suspension had been withdrawn; and penalties had been left 
to the discretion of the judge. He submitted that in assessing 
the penalty there should be taken into consideration that fact 
that the licensee had upgraded both the premises and the clientele. 


The Tribunal finds that at the time of the incident no 
direct attention was being given to the presence of underaged per- 
sons on the premises either as to entry or remaining. There was 
a sign respecting Age of Majority Cards behind the bar, but the 
only check in respect of underaged persons was made by waiters 
within their assigned area at the time of service to patrons. 


Yet it was obvious that the number of means of entry, exit, 
and of internal passage created a situation where reasonable pre- 
caution meant special attention. The layout of the structure and 
its assortment of means of movement from the outside, and inside 
made control of entry very complicated and difficult. Added to 
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that was the circumstance that from the various localities with- 
in the premises only some of the doors could be seen, so naturally 
visual control was handicapped. Even Door #1 which has no out- 
side handle was regularly opened for air by patrons on the inside. 
It was acknowledged by Mr. McCallum that control was difficult. 


In spite of the problems apparent, no action was directed 
to underaged persons even though there was knowledge that such 
persons came upon the premises. Full participation of the manage- 
ment of the licensee and additional staff was not obtained, nor 
were new procedures instituted until after the incident. 


The Tribunal is not unsympathetic to the management under 
the circumstances, but the seriousness of the matter of under- 
aged persons and licensed premises is such that under the circum- 
stances the Tribunal is of the opinion that the regulatory action 
of the Board should be considered separate from the penalties im- 
posed by the judge. The record of operation and the accomplishment 
of the licensee in upgrading was just what is expected of a licensee. 


The Tribunal finds that the licensee, Nine and Jack Enter- 
prises Limited, was in breach of a term and condition of its lounge 
licence in that contrary to Section 5 Subsection (5) of Regulation 
1008/75 under the Liquor Licence Act, the licensee did permit per- 
sons under the age of 19 years, namely, Karen Kennedy and Linda 
Birtch, to enter and remain in that part of the premises licensed 
as a lounge, and contrary to Section 5 (5a) the licensee did not 
ensure that evidence as to age was obtained prior to the entry. 


THE LIQUOR LICENCE APPEAL TRIBUNAL HEREBY CONFIRMS the 
decision of the Liquor Licence Board suspending the Lounge Licence 
herein and the Tribunal hereby directs the Board to set the com- 
mencement and termination of the said period. 
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KERBY HOTEL 


Public House Licence 

Lesued "to 

332529 Ontario Limited 
APPEAL FROM REFUSAL TO RENEW 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON, 0.C.,and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: CHARLES B. COHEN, Q.C. representing the Licensee 
S. A. GRANNUM representing the Liquor Licence Board 


DECISION: ry eb Gat ope ad ES a) 


332529 Ontario Limited is the Licensee of the Kerby Hotel 
pursuant to Licence Number 010383 and the premises were classi- 
fied as a hotel with its location being 244 Colborn Street, 
Branttord, Ontario. 


The licences issued to the Kerby Hotel are as follows: 


Dining Lounge Licence - DL1035 in respect of 4 rooms 


located: 

4) Main’ Floor - North Centre Section 

ae Main Floor - East Centre Section 

oe Main Floor = South East Centre Section 
4. Second Floor - South West Section 


Lounge Licence L1132 in respect of 2 rooms located: 


Ns Main FLoor - Centre Section 
Ie Main. Floor ~NOrth West Centre Section 


Public House Licence 10861 in respect of 1 room located: 


inet Main: Floor - South Section 


It was agreed by all parties that the said licences had an 
expiry date of May 3rd, 1978 and that the property consisted of 
2 buildings originally, a main large building containing the 
licensed areas and a smaller building which for the purposes of 
this decision will be called the annex which was used for other 
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than hotel purposes at the time of a fire which will be refer- 
Leu co. 


The Shareholders and Officers of the said corporation are: 
David Scheer, President, Saul Zernie, Secretary and Rosa Zimmer- 
man, Treasurer and it was agreed that the hotel was acquired by 
the present Licensee in May of 1976. 


Unfortunately, on the 29th day of July, 1976 the hotel 
property with the exception of the annex building was severely 
gutted by fire to the extentivthat' itwcould not be restored. A 
long process then ensued during which time the owners attempted 
to negotiate a satisfactory settlement with their insurers. 

The evidence indicated that following the final settlement with 
their insurers the proceeds which the owners received from the 
fire loss were not sufficient to retire the outstanding encum- 


brances against the property and the owners still owed approxi- 
mately $100,000.00. 


The evidence further indicated that the annex which was 
attached to the hotel had originally been used as a Public House 
put that operation had been discontinued prior to the fire. 

The Licensees then undertook renovations of the annex and spent 
some $60,000.00 in order to restore it to its original purpose 
as a Public House so that they would be able to keep some form 
of operation going and in that way they would obtain some income 
to assist them in retiring the debts of the business. It was noted 
in the testimony that in fact the renovations to the annex went 
beyond restoration for the purpose of a Public House and the 
Licensees restored it so that the annex might qualify as a Lounge 
assuming all other requirements of the Act were met. 


In February of 1977 the Board, after receiving a submission 
from the Licensee, informed the Licensee as follows: 

' In the absence of a specific or tentative date by 
which time the hotel will be reconstructed, the 
Board will, upon renewal of the existing Public 
House licence which expires May 31, 1977, propose 
to attach as a term and condition, as provided under 
subsection (1), clause (c) and subsection 6 (3) and 
(4) of section 12 of the Liquor Licence Act, 1975, 
that the Public House licence be renewed with res- 
pect to the new location for a period of twelve 
months only. 


During this time it is expected that the establish- 
ment will be reconstructed to provide food and lodging 
to the public with respect to an establishment classified 
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as an hotel, in accordance with section 1, clause 
(£) of Regulation 1908 under the Liquor Licence Act. 


Will you kindly advise the Board if your clients 
wish to proceed with the application on the basis 
described above." 


It was evident from the information which was filed with 
the Tribunal and from the testimony received at the hearing that 
by April 6th, 1978 reconstruction had not commenced and in fact 
the Board had not received any plans for the reconstruction of 
the hotel. It is, however, also evident that the Licensees were 
not idle during this period of time and were attempting to find 
some way to reconstruct their premises so that there would be an 
economically viable operation which would give them a reasonable 
return on moneys to be invested. 


The Licensees because of the termination date of the licen- 
ces filed an application on March 28th, 1978 asking for a renewal 
of the licences which are hereinbefore described and upon receipt 
of such application the Board issued a Notice of Proposal on the 


6th day of April, 1978 to refuse the renewal for the following 
reasons: 


"The premises, accommodation, equipment and facili- 
ties in respect of which the licences are issued 
do not comply with the regulations in that the 
licensed premises are not situate in a hotel as 
required by Section 4 (1) of Regulation 1008/75" 


It is apparent that the Board and the Licensees were faced 
with a difficult situation. The evidence revealed that after the 
fire the owners had attempted to arrange financing for the build- 
ing but ran into difficulties in terms of the cost and availability 
of money based on the security that was available to a lender. 
During the year 1977 it is apparent from the evidence that the 
Licensee resolved to attempt to sell the building so that a new 
purchaser might assume the obligation of new construction. 
Evidence was tendered with the Tribunal which indicated that in 
the spring of 1978 the owners of the land and the annex did re- 
ceive an offer to purchase the property and the purchaser did 
undertake to the Board to construct a new building on the land 
where the building had previously stood prior to the fire. 

The present owners, relying on the offer to purchase were led 

to believe that the transaction would close and that the new pur- 
chaser would undertake the building program which it had indicated 
it would commence. 
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Upon receiving the notice of April 6th, 1978, the Licen- 
sees requested a hearing by the Board which was held on May 25th 
1978. At the conclusion of the hearing the Board reserved its 
decision as follows: 


"until such time as written presentation 
relating to the redevelopment of the hotel 
premises is received together with a summary 
of Mr. Vonk's background in the development 
field." 


and added that 


' Messrs. Black and Vonk undertook to provide the 
Board with this information, along with a finan- 
cial statement as to the status of the present 
operation, within a fifteen-day period. The Board 
will, therefore, await receipt of these require- 
ments, at which time further consideration will 
be given to the matter and you will be advised 
as to the decision of the Board in due course." 


The summary of the hearing which was filed with the Tribunal 
indicates that at the hearing the prospective purchaser, Puvon 
Investments Limited, at one time had indicated an interest in a 
joint venture with the present owners and information to this 
effect was presented to the Board. The present owners, relying 
on this, apparently advised the Board that the matter would be 
proceeded with, that is, new construction would take place. 
Subsequently, Puvon Investments Limited said they would prefer to 
buy the property outright and proceed alone in the construction 
of the hotel and entered into an agreement of purchase and sale in 
June of 1978 subject to certain conditions. Testimony before the 
Tribunal indicated that Puvon Investments Limited did proceed to 
have plans drawn for a hotel with 30 rooms but were advised that 
the number of rooms would not conform to the Regulations of the 
Act. Subsequently the said Puvon Investments Limited redrew the 
plans to show that 60 rooms would be constructed and indicated 
that they were prepared to comply with the Board's request. 


The evidence indicates that Puvon Investments Limited re- 
quested further time to complete the arrangements with the Board 
and to present their building program and it was not until December 
of 1978 that Puvon Investments Limited cameto the conclusion that 
because of various obstacles they would not proceed with the pur- 
chase of the premises and the construction program since they did 
not feel it was economically viable. 
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The Board then was faced with the fact that the information which 
was to be provided to it had not been supplied and there was no 
sign of any progress with respect to the reconstruction of the 
hotel. The Board therefore convened a hearing on Monday, December 
Stem, 978 to further’ .consider the matter and found as follows: 

" that the Licensee is in breach of a term and 
condition of its Licence in that the premises, 
accommodation, equipment and facilities in 
respect of which the Licence is issued, do not 
comply with the Regulations in that the licensed 
premises are not situate in a hotel, as required 
by Section 4 (1) of Regulation 1008/75." 
and ordered 

; that the liquor licence presently in effect, 
more particularly, the 'Public House' Licence, 
will be considered at an end as of the closing hour 
on TUESDAY, DECEMBER 19TH, 1978. Accordingly, as 
of that date, the sale and service of liquor under 
the authority of the said Licence is no longer 
permitted." 


The Licensees then appealed the Board's decision to the 
Tribunal and evidence was heard in this matter on June 7th, 1979, 
At the hearing before the Tribunal the Licensees were represented 
by Charles B. Cohen, Q.C., of the firm of Atlin, Goldenberg, 
Cohen & Armel and in a letter dated June 4th, 1979 Mr. Cohen re- 
quested that the Tribunal consider an application to have the 
property reclassified as a Tavern pursuant to Section 4A of the 
Regulations of the Liquor Licence Act and to place that request 
in issue before the Tribunal. Mr.Cohen also indicated that his 
firm had not represented the Licensees at the hearing before the 
Board and felt that this matter had not been drawn to the Board's 
attention. 


Evidence called before the Tribunal indicated that the 
Licensees carried on a competent operation in the annex which 
was licensed as a Public House and there was no suggestion from 
Mr. Ferguson, an Inspector for the Liquor Licence Board of 
Ontario, that there was any cause for concern over the operation. 
The Licensees did indicate that they felt that if they had a 
Lounge Licence they would be able to generate greater revenues 
which might in turn give them a better opportunity to redevelop 
the property in accordance with their original plans following 
the fire. 
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The Licensees called Melvin L. Penrose, a realtor from 
Brantford, who indicated that the immediate prospects for another 
hotel property in Brantford were not good and that such a deve- 
lopment should await the results of an urban renewal development 
program which was proposed for the downtown Brantford area. It is 
undisputed that Mr. Penrose had years of experience with respect 
to the viability of commercial projects in the downtown Brantford 
area and the Tribunal is persuaded that any reconstruction of a 
hotel at the present time in the downtown area would not be econo- 
mically viable and would meet with little enthusiasm from pros- 
pective lenders and/or those who would be expected to utilize 
the facilities. 


The Tribunal is of the view that the Licensees have made 
a legitimate attempt to rebuild the destroyed portion of the hotel 
but due to prevailing economic conditions in downtown Brantford 
have been unable to produce a plan which is economically viable. 
It is also apparent that if some form of reclassification does 
not take place as envisaged by the Act and the Regulations then 
the Licensees may well suffer a severe economic loss. 


The Fribunal"s jurisdiction is set out im Section [> 0f the 
Liquor Licence Act, 1975 as amended as follows: 


"15. (1) Any party to a proceeding before the 
Board under section 13 who is aggrieved by 
the decision of the Board may, within fifteen 
days after he is served with the decision of 
the Board, mail or deliver to the Board and 
the Tribunal a notice in writing requiring a 
hearing by the Tribunal. 


(2) Any person to whom a notice is given under 
section 12 may require a hearing by the Tribunal 
by giving notice in accordance with subsection 

1 notwithstanding that he has not first required 
a hearing by the Board. 


(3) Where an applicant or holder of the licence 
or permit required a hearing by the Tribunal 

in accordance with subsection 1, the Tribunal 
shall appoint a time for and hold the hearing 
and may by order confirm, alter or revoke the 
decision ofthe Board romadirect then board to 
take such action as the Tribunal considers the 
Board ought to take in accordance with this Act 
and the regulations, and for such purposes the 
Tribunal may substitute its opinion for that of 
the Board. 
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(4) The Tribunal may attach such terms and 
CONGLELONS, CO vets order or to the licence: or 
permit as it considers proper to give effect 
to the purposes of this Act. 


(5) The Board, the applicant or the holder of 
the licence or permit who has required the 
hearing and such other persons as the Tribunal 
may specify are parties to proceedings before 
the Tribunal under this section, " 


The provision of the regulations dealing with reclassifi- 
cation is set out in section 4a of the regulations and details 
a number of steps which must be taken before reclassification 
can take place, if at all. 


The Tribunal is of the view that the question of reclassi- 
fication was not placed before the Board at the time of its hear- 
ing and that it would be reasonable for the Board to consider an 
application for reclassification in accordance with the require- 
ments of section 4a. The Tribunal notes that certain steps have 
to be taken prior to reclassification of a hotel and does there- 
fore in accordance with section 15 (3) of The Liquor Licence Act 
direct the Liquor Licence Board to entertain an application from 
332529 Ontario Limited, the applicant herein, to reclassify the 
hotel in accordance with the provisions of that section of the 
regulations. The Tribunal also notes that the Board must be satis- 
fied that the needs and wishes of the community would be served 
by the reclassification and, therefore, directs the Board to give 
notice of the application for reclassification by following the 
provisions of section 6 (3) of the Liquor Licence Act dealing 
with publication. 


The Tribunal further directs that if the applicant does 
not initiate the application for reclassification on or before 
the 3lst day of August, 1979 then the licences or licence presently 
held by the applicant shall be terminated and will be considered 
at an end at the closing hour of business on the 3lst day of 
August, 1979. 


Further, the Tribunal directs that if the Board in the 
exercise of its discretion decides not to reclassify the premises 
of the applicant as a Tavern then the Public House licence of the 
applicant will be deemed to be terminated and at an end as of the 
elosing hour of the 3lstiday of August, 1979 oz as of the date 
the Board decides not to reclassify the premises whichever event 
fast occurs. 
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The Tribunal further directs the Board that if it de- 
cides in the exercise of its discretion to reclassify the 
premises as a Tavern then the seating capacity of the Lounge 
shall be determined by applying the provisions of section 10 
of Regulation 1008/75 under The Liquor Licence Act, 1975, 
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LIDO TAVERN 


Dining Lounge Licence and Public House Licence 
issued to 

Aleksandras Butvydas and Isabele Butvydas 
APPEAL FROM DECISION TO REVOKE 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JACK C. SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: HENRY P. STEPONAITIS representing the Licensees 
S. A. GRANNUM representing the Liquor Licence Board 


DECISION: MULY IS) £79 


Isabele Butvydas and Aleksandras Butvydas are the licen- 
sees (#090056) of premises classified as a tavern located at 
3885 Sandwich Street West, Windsor. 


Licences issued are as follows: 


Dining Lounge Licence 
in respect of 2 Rooms. 


Public House Licence 
in respectof 3 Rooms. 


The building had 11 bedrooms on the 2nd floor. None had 
been rented for several years as all had been used by the owners. 


The premises have been licensed since 1927. The Licensees 
had acquired the operation in October, 1968, and the premises 
have been managed by Mr. Edward Butvydas, the son of the licensees. 


During their period of operation, the operation had been 
a good one. The appearance had been acceptable. 


On the 13 February, 1977 the premises were extensively 
damaged by fire. On the 14th of February, 1977 the local inspec- 
tor reported to the Board: 


"the operation will be closed down and 
inoperative for several months. " 
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The second floor, the Public House Area, and the kitchen had 
been damaged by fire and water to the degree that the premises 
were unsafe. However, the building is still standing and is 
eapable of being restored: 


At the end of March, 1978 the licensees showing addresses 
at the licensed premises, sent an application for a renewal of 
the licences. By letter dated 3rd April, 1978 the Board through 
R. W. Street, the Director of Licencing, advised the licensees 
at the licensed premises, 


"In order that we may process the application 
will you kindly advise the Board when you 
expect to bring the premises which were des- 
troyed by fire on February 13, 1977 back into 
operation." 


On the 6 April, 1978 the application was sent to the 
licensees for completion by signaturesand the same was received 
back by the Board on 16 April, 1978% 


The renewed licences were dated the 18 April, 1978 and 
bore the regular endorsement: 


" subject to prior suspension or revocation 
pursuant to the Liquor Licence Act, .1975 
and the Regulations thereunder, this licence 
expires on 31 March, 1980. " 


By letter dated 19 April, 1978 the Director of Licencing 
wrote: 


"To date no response has been received to 
oun, letter, under date of Apri lajrd. 1973: 
a copy of which is enclosed. 


Would you kindly advise the Board when you 
expect to bring the premises which were 
destroyed by fire on February 13, 1977 
back into operation in order that we may 
process the application. " 


By letter dated Zlst April, 19738 the licensees replied that 
September lst, 1978 was tentatively scheduled as the date expected 
for the tavern to be brought back into operation. 


ras 


There is no record as to whether the letter of April 19, 
1978 and the letter of reply of 21 April were received prior 
to the issuance of the renewed licence although Mr. Street 
assumed that would be the case since that was the procedure gene- 
rally followed, i.e. though the renewed licence was dated 18 
April, it would not have been mailed out until after the receipt 
of the letter dated 21 April. However, the Tribunal is of the 
opinion that it may have been otherwise in this instance. 


As of the 20 September, 1975 the inspector noted that the 
premises were still closed. As of 29 September, 1978, 
" there has been (no) progress regarding reno- 
vations to the damaged premises whatsoever, 
if anything, the building is getting worse 
due to vandalism and weather, and for the 
public to see a licensed premises in that 
condition is embarrassing. " 


The inspector noted "the whereabouts of the owners is unknown 

by the (inspector) who repeatedly tried to obtain the information, 
but was unsuccessful". In his testimony the inspector acknowledged 
that the reason he had not discussed the matter with and had not 
seen the licensees in the interval, was because he had "no reason 
to contact them", the matter being in the hands of the Board. 


On the 13 October, 1978 the Liquor Licence Board issued a 
Notice of Proposal to revoke the liquor licence for the following 
reason: 


“the licensed premises have not been operated 
since) on or about the 13th-of. February, 
1977 at which time they were damaged by fire." 


On the llth day of December, 1978 an application for trans- 
fer was before the Board but the Board did not deal with the mat- 
ter formally. 


On the 1lth December, 1978 after a hearing the Board found: 


“that the Licensees are in contravention of the 
Act and Regulations appurtenant thereto and in 
panctacular te oection. 64.(1).(f) of she Act, invthat 
they have not operated the said premises since 
on Or about February 13th, 1977. ” 


After the fire had occurred, some 5 months were spent on 
a settlement with the insurance with respect to the damages for 
there had been estimates ranging from $125,000 to $230,000. 
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This was a longer period of time than had been anticipated by 
the licensees. 


The settlement funds were utilized to pay off 3 mortgages 
which had matured. The licensees exhausted the ways of obtaining 
financing to rebuild the premises but to no avail. In 19/0 when 
there had been fire damage in the sum of $1,000,000 the licensees 
had restored the operation and continued it. It will take about 
4 months to repair the damage of February 13, 1977. If the settleg 
ment with the insurance company had taken 3 months and the licen- 
sees had been able to get financing, the 1 September, 1978 was a 
reasonable restoration date to have been estimated as of 21 April 
TOVGs 


The Tribunal finds that the licensees were desirous of 
continuing the operation, had exerted efforts to restore it, but 
were prevented by lack of funds. 


On behalf of the licensees it was argued that the uncondi- 
tional renewal of the licence under the circumstances, and the 
lack of communication that the liquor licence might be revoked if 
the premises were not rebuilt, "lulled them into a feeling" they 
had a continuing licence valid until 31 March, 1980, that that 
was the time frame within which they had to find some satisfactory 
solution. 


The Tribunal finds that this was a reasonable inference 
to be drawn by the licensees. 


The Liquor Licence Act, 91973 provides» in Section 13 thar 
the Board may refuse to renew... or revoke a licence for any 
reason which would disentitle the licensee. Such a disentitlement 
is set out in Section 6 (1)(f), namely: 


The premises and accommodation, equipment 
and facilities in respect of which the 
licence is issued do not comply with the 
provisions of the Act and the regulations 
applicable thereto: 


Counsel for the Board referred to Section 15 (2), Section 16 Czy 
and Section 17 of the Regulations in this regard as being require- 
ments not complied with. It is clear that the Board had the power 
to revoke because of non-compliance. 


Counsel for the Board referred to Regulation 4(2) and its 
requirement of "continuous operation" and the Board in its deci- 
sion made reference to the licences being in contravention ‘in 


79 


that they have not operated the said premises since on or about 
Perwuary 13,/ 1977". The Tribunal is "of ‘the opinion that this 
provision is not to be applied strictly where the break in opera- 
tion has been brought about by circumstances not due to the 
licensees, and where the licensees have exerted reasonable efforts 
to have the operation restored. 


There is no doubt that a severe financial loss would occur 
if the premises did not bear all of the licences issued in res- 
pect thereof. 


The Tribunal is taking note of the sincere belief of the 
licensees in the continuing validity of the licence. It is not 
likely that many lay persons would realize the full significance 
of Section 6 (1)(f) in relation to the licensed premises damaged 
by fire. 


THE TRIBUNAL “ALTERS the decision of ‘the Board herein as 
follows: 


1. The licences herein are made subject to the 
term and condition of, 


(a) Compliance by the 3lst of December, 1979 
with Section 6 (1)(£) of the’ Liquor Licence Act, 
1975 as the provisions of the Act and the Regula- 
tions applied to the premises as of 13 February, 
ce MA 

The reconstruction and renovation of the premises 
to be in accordance with plans to be approved 

by the Board. 


(b) Compliance by the 3lst of December, 1979 with 
any other condition imposed by the Board by virtue 
of its authority under Section 10 of the Act or 

by virtue of any other power. 


(c) The operation of the two licences concurrently 
at all times, with no greater seating capacity than 
as existed on'the 13 February, 1977, except as may 
be authorized by the Board. 
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NORTHWAY HOTEL 


Dining Lounge and Lounge Licences 
issued to 

Radusin Investments Limited 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
SACK CS SS UMeang 
BARBARA J. SHAND, MEMBERS 


COUNSEL : Be J. “SHIELDS “representing the = y1ecucee 
S. A. GRANNUM representing the Liquor Licence Board 


DECISION : OGTOBER eis L979 


Radusin Investments Limited is the Licensee (Number 010762) 
since April, 1968 of premises classified as a Hotel and known as 
Northway Hotel, 7/33 PittStreet, Cornwall. 


Mr. Duro Radusin is in charge of the general operation of 
the establishment. 


On the 2nd day of May, 1979 the Liquor Licence Board issued 
a Notice of Proposal to suspend for 30 days the liquor licences 
herein for the following reasons: 


33 The licence -holdém-is im breach. of-a-term and 
condition of its licence in that, on February 
2nd, 1979, it permitted persons under the age 
of 19 years to enter and remain upon the licensed 
premises, contrary to Ontario Regulation 5990/78 
section 5(1) and it failed to ensure that 
evidence as to the age of persons was obtained 
prior to permitting such persons apparently under 
the age of 19 years entry to the licensed pre- 
mises and prior to serving liquor to such persons 
who were apparently under the age of 19 years. 


(A listing of persons under the age of 19 years 
charged with consuming liquor.) 


At the meeting before the Liquor Licence Board on June 19, 
1979 the Board issued its decision: 


(The Board) “FINDS that, the Licence Holder is in 
breach of a term and condition of its 'Licence' in 
that it has carried on activities that are. in conteas 
vention of the aforesaid Act and Regulations 
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appurtenant thereto, the particulars of which 
are set forth in the aforementioned ‘Notice of 
Proposal’. 


The Board, therefore, ORDERS that the ‘Dining 
Lounge' and 'Lounge' Licences issued to Radusin 
investments Limited, in respect of the Northway 
Hotel, be "SUSPENDED", commencing at the opening 
hour on MONDAY | JULY Yih. LYs9 “and to continue 
in effect until the opening hour on MONDAY, JULY 
SUT, Lor 


In addition thereto, the Board directed that, 

Wiciin the Next thirty (30) days. (chat 1s) on 

or before the’ 20th day of July, 1979, the ‘Dining 
Lounge' and 'Lounge' facilities of this establish- 
ment must be separated by a seven (7') foot dividing 
wall to conform to the Regulations. In this connec- 
tion, the Board would suggest that the Licence 
Holder seek the advice of the Planning Department 
and/or the Area Inspector with respect to this 
installation." 


The lounge licence is subject to certain terms and condi- 
tions as set out in Ontario Regulation 1908/75, as amended, 
including: 


pect or 5) 15) 


Subject to Section 46, no holder of a licence 
shall permit any person under or apparently 
under the age of nineteen years to enter or 
ia. upon licensed premises. (0.Reg. 590/78, 
OLE 


Section 3 C52) 


Tne holder of a licence shall ensure that evi- 
dence as to the age of the person, satisfactory 
to the licence holder, is obtained, 


(a) prior to permitting a person apparently 
under the age of nineteen years entry 
to premises not prescribed by section 
46; 

(b) prior to serving liquor to a person 
apparently under the age of nineteen 
years on any premises prescribed by 
Section 46, (UO REE 490) 2.0,, S22 C2) part) 
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Section 46 


(1) The following classes of premises are 
prescribed as premises on which a person 
under the age of nineteen years may enter, 


(a) premises for wnich a dining room 
or dining lounge licence has been 
issued. 


Certain relevant provisions of the Liquor Licence Act, 19/5 
are: 


Section 45 


(3) No person under the age of nineteen 
years shall have, consume, attempt to 
purchase, purchase or otherwise obtain 
liquor. 


(5) No person under the age of nineteen 
years shall enter or remain on premises in 
which the sale of liquor is authorized 
except those classes of premises that are 
prescribed by the regulations. 


The hotel is a two-storey building. On the 2nd floor 
there are 25 rooms. ‘On the’ Ist floor (Main), there is a dining 
lounge, and 2 lounge areas with a total capacity of 256, inclu- 
ding dancing. In the basement there are 2 lounge areas with a 
total capactiy.or so, 


Entrance to the operating sections is gained by passing 
through a set of outside doors into a winter hallway, and then 
through a set of inside doors. From there one can proceed down- 
stairs to the basement, or through a doorway into Lounge Area l, 
futher along past a check room through another (main) doorway 
into Lounge Area 2, and through there into the Dining Lounge 
Area. The Dining Lounge area was at the relevant time only 
separated from the Lounge Area 2 by a 3-foot high rail with 
banister posts below about 6" apart. 


Access to the Dining Lounge area and Lounge Area #2 could 
be had from an outside door leading to a parking lot. The panic 
bar on this door was engaged in the evening, at which time it 
was designated for exit purposes only. (It could however be 
opened by someone on the outside to let someone else in). At 
this point there was a stairway to the basement, with a door. 
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A disco dance area was introduced into the main floor 
lounge areas in 1977, and the same was refurbished in 1978, with 
a steel floor and flashing lights, making it very attractive in 
appearance and the 'best' in Cornwall. The patrons of these 
areas are very young, the majority being in the ages 19 to 23. 
The young ladies are well dressed in disco style; the young 
men are generally in jeans, though a suit would not be out of 
place. In the summer of 1978 a cover charge was imposed on 
Friday, Saturday and special event nights. This was taken by 
a young woman seated at a table within the main lobby. She 
stamped the back of the hand upon payment. There was a doorman 
on duty every night. The doorman for 19 years was Mr. Radusin's 
nephew, but in October,1978 he had been beaten up (for the 4th 
time) by a patron so that he required hospitalization. He was 
not on duty on the nights referred to herein. He had been re- 
placed by another who, though inexperienced, tried to do his 
job properly. 


The dining lounge was opened at meal times - for lunch 
between 12 and 2, and for dinner in the early part of the evening; 
but generally after 8 or 9 o'clock it ceased to be operated as 
such and in effect was used as an overflow room from the first 
floor lounge areas. Initially the dining lounge had been much 
larger, but with the concurrence of the Board it had been reduced 
in size and the lounge areas expanded. 


The lounge areas in the basement are patronized in the main 
by working people from the area. Entertainment is provided in the 
form of strippers. Very few voung people come to these areas; 
persons who appear under age have not been seen here. These lounge 
areas are in fact a completely separate and different operation. 


As of February, 1979 there were some 27 employees, full 
time and part time; the staff was young and described as good. 


In October, 1975, Holiday Inn, another licensed establish- 
ment in Cornwall, instituted a dress code. As a result, many 
young persons who had patronized the Holiday Inn moved to the 
Northway Hotel. They were initially a rough crowd and it took 
some time for the management to weed out the extremely bad patrons 
by barring them from the premises, and to change the behaviour 
of the others by demonstrating to them that the management meant 
business with respect to behaviour on the premises. At the time, 
Mr. Radusin spoke to the inspector and police about control. 


The Liquor Licence Inspector testified that through the 
past 3 years he had discussed under age drinking patrons many 
times with management. After each occasion Mr. Radusin, being 
very co-operative, would tighten up control and the crowd would 
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grow older in appearance. But after a while a situation with 
respect to the presence of younger persons would return, neces- 
sitating further admonition. Particularly in November, 1978 the 
problem was a very obvious one and in his discussion with Mr, 
Radusin, the inspector suggested that there should be more per- 
sons at the door. 


From the introduction of Age of Majority Cards there have 
been two signs posted in the entrance-ways referring to the 
availability of application forms, and the requirement of cards 
for identitication purposes. The Cornwall area has been well 
served by the Liquor Licence Board in the issuance of cards: a 
great many of the young people in the community have cards. 


The presence of the 9 persons on the premises referred to 
in the Notice of Proposal was not disputed. Certificates of Con- 
viction - 3 with respect to Section 45 (3), 6 with respect fo 
45 (5), were filed at the Board and Tribunal hearings in regard 
Lo: thew 


Corporal Wood of the Ontario Provincial Police, operating 
out of Toronto, testified that as a result of complaints with 
respect to underage persons attending licensed premises, he had 
come to Cornwall to make a surveillance. On the 19th of January 
at 10:30 p.m. he attended the Northway Hotel to make observations. 
He paid a $1.00 cover charge to a young girl at the desk and 
proceeded into the lounge area on the first floor which, in his 
opinion, was filled to capacity. The areas were crowded with 
people standing and walking about. In his opinion the crowd was 
very young, with many persons apparently under age. During the 
hour he was there he at no time saw any age check taking place. 
In his opinion the waitresses were over-worked to the degree 
that many persons served themselves by going to the bar, re- 
turning into various parts of the lounge areas. 


On January 20th at about 8:30p.m. he and an associate, both 
dressed in jeans, entered the first floor lounge areas and sat 
down. There were very few people there at the time. Between 9 and 
9:30 p.m. many persons came in steadily, entering through the 
main door. No one entered through thesother door. By 9:20 the 
crowd was very substantial. 


At that point 2 men, older in appearance than the crowd, 
entered with their wives. The Corporal recq@nized them as being 
police officers off duty. The group walked into the dining lounge 
and sat down. Corporal Wood noticed that at that time Mr. Radusin 
and the doorman and 2 others met on the floor of Lounge Area #2 
and after chatting for a few minutes, dispersed about the premises, 
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le then noted that Mr. Radusin went about doing a check and 
that several persons who looked very young were asked to leave. 
He was not sure whether the presence of the 2 men and the check 
were related or a coincidence. 


On February 2nd he was in charge of a raid on the hotel 
aeeapout. LO <p im: Some 30 officers were involved, of whom 20 
did an age check of all on the first floor who appeared under 
19. The premises were at the time filled to capacity. The 9 
persons referred to in the Notice of Proposal were found to be 
under the age of 19. In the dining lounge there were some 50 
persons; no one was eating. Some 15 persons were checked. 
Leonard Caron, Mark Kelly Clarke, and Leah Mae Primeau were 
apprehended as being under 19. There was a part pint bottle of 
beer in front of each of them. When the identification of Clarke 
was being checked he produced a birth certificate. The checking 
officer immediately noticed that there had been an alteration 
trom hisreal date of birth to that of the 5th June, 1960 (Cwhich 
woulda have made him 19). Clarke admitted’ the alteration. Of the 
other 6 persons mentioned in the Notice of Proposal 4 were appre- 
hended in Lounge Area No. 1, and 2 in Lounge Area No. 2. 


There were on duty 3 bartenders, 5 waitresses, one check- 
room person, one cover charge person, and one doorman. Just 
prior to the police arrival, Mr. Radusin had gone downstairs 
to get some glasses. The doorman was at the desk area. The 
Corporal spoke to Mr. Radusin when he returned upstairs. Radusin 
said, "It's about time - I'm glad you're checking". 


Duro Radusin had arrived in Canada in 1951 and worked in 
a mine. In 1960 he purchased a hotel in Sudbury which he opera- 
ted for some eight years. In August, 1978 he bought the North- 
way Hotel. He stated that he tried to do the best job he could. 
He worked long hours, attending to all aspects of the business, 
and slept on the premises. Often in the evening he would patrol 
the parking lot door, and on occasion would relieve the door- 
man at the front.His operation was described as being respectable, 


He said that he had continuously instructed his staff with 
Pespect; tovisD.'s, \"'you’ have to be careful” andithat they should 
ask for photo cards or in the alternative, for 3 pieces of iden- 
tification. He stated that the period after lst of January, 1979 
was difficult because of the change in age requirement; he regar- 
Pecmene events*or!2 Pebruary,''1979 as"his: bad ‘luck. Tt)iis to be 
noted that all of the persons with the exception of one were on 
the 2nd of February, not only under 19, but under the age of 18. 
Since the 2nd of February only photo cards are accepted, and now 
the disco crowd appears older. 
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Except for the suspension of the licences by the Liquor 
Licence Board on 19 June, 1979, the Board has never suspended 
or revoked a licence issued to the licensee, nor has the Board 
at any time disciplined the licensee or the management thereof. 


The Tribunal referred to In R. v- Royal Canadian Legion 
(L971) 2:4 “CuGuCma@2d)pel96). DeLeRewa( 3d) eestor Oe Ree and 
to: Réginarv. jAct ion PavernwtdagZ6r@eG Ce (2d) ‘Catapace: 1osp2 


Did the licensee herein, Radusin Investments Limited, at 
all times do all that which an ordinary prudent man would do in 
exercising reasonable diligence with respect to preventing the 
entry and presence of persons under 19 and so ensure that the 
act prohibited in Regulation) S Subsection. (5) didnot oceur? 

Did the licensee obtain the evidence necessary by virtue of Sec- 
tion 5 (5a) and did he take all reasonable steps with respect 
thereto? 


Management deliberately introduced Disco into the lst floor 
lounges to attract clientele, and it in fact did attract a good 
deal of business. It was also obvious that there was created an 
environment which was attractive to young patronage generally - 
not only persons of drinking age but also those under the age of 
19. This would call for measures more stringent than otherwise 
to match the situation. It is clear that the Northway Hotel had 
for some considerable length of time, difficulty with respect to 
under age persons. The matter had been brought to Mr. Radusin's 
attention on a great many occasions and though he responded at 
the time, continuous undiminished effort was not pursued in this 
regard. The physical lay-out of the premises lent itself to a 
very thorough checkout of persons entering the licensed premises. 
The licensee should have taken advantage of this to the fullest. 


Mr. Radusin should have been aware of the problem created 
by access to the dining lounge being by passing through the 
lounge. Strict reliance on Age of Majority Photo Cards would have 
enabled him to exercise the requisite kind of control both as to 
lounge entry and dining lounge service. The community was well 
supplied in this regard. No evidence was adduced by the licensee 
that any check as to age identification was made in the dining 
lounge. The Tribunal is of the opinion that the doorman was there 
principally to control behaviour - the person seated at the table 
was there to collect cover charge - and the waitresses were to 
bring service. 


The fact that after February 2nd sole reliance on photocards 
has brought about a basically older crowd, is proof that control 
was possible and that the situation called for control of that kingg 
The check carried out on January 20th within the lounge proved that 
checks were necessary and efficacious. 
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It is true that Mr. Radusin has operated the licensed 
premises for a considerable number of years without any com- 
plaint, but this does not excuse any laxity at any time with 
respect to any of the regulations including, perhaps especially, 
those related to under age persons under the circumstances. 

The seriousness of such matters must now be apparent to all 
licensees. Mr. Radusin's years of operation should have made 
him aware of this and provided him with the expertise to deal 
with the matter. He was aware of the attitude and action of 
certain young persons with respect to age identification. 


The Tribunal finds that the licensee did not act as a 
prudent person with reasonable diligence with respect to entry 
and presence of persons under or apparently under the age of 19 
into the lounge areas on the first floor. The Tribunal finds 
that the licensee did not ensure that any evidence was obtained 
prior to entry of such persons into the lounge areas, nor prior 
to the service of liquor to such persons. The self-service 
allowed when under age persons are permitted by the Regulations 
in the dining lounge, and might be in the lounge, created a 
situation where there was great potential for breach of the 
Regulations. 


The Tribunal finds that the licensee was lax in its efforts 
related to the presence of and service to under age persons. 
Nine such persons in one evening even out of a capacity crowd, 
are an indication of the laxity in effective control. Adequate 
measures in this regard were not taken until after February 2nd. 


The Tribunal finds that the licensee permitted Pierrette 
Alice Rehal, Susan Marion, David Mitchell, Kimberly Bailey, 
Elaine Belanger and Coleen Reynolds as set out herein to enter 
and remain upon a licensed premises contrary to Ontario Regula- 
tion 5 (5) and that it failed to obtain evidence as to age prior 
to their entry, and prior to serving liquor to 3 persons, Leonard 
Caron Jr., Mark Kelly Clarke and Lea Mae Primeau contrary to 
Section 5 (5a). 


The Board has suspended the lounge and dining lounge 
licences, thereby affecting all areas of service. The Board 
found no shortcoming in the operation of lounge areas in the 
basement, nor does the Tribunal so find. The Tribunal finds no 
action or inaction on the part of the licensee that would warrant 
a total suspension. Accordingly, the Tribunal is of the opinion 
that the penalty should be restricted to the first floor where 
the breaches took place. The Tribunal sees no reason to change 
the duration of the penalty. 


88 


The Tribunal notes that the licensee has made the parti- 
tion as directed by the Board in its decision. 


THE LIQUOR LICENCE APPEAL TRIBUNAL hereby alters the deci- 
sion of the Liquor Licence Board by changing the Order of Sus- 
pension dated 19 June, 1979, of the Lounge and Dining Lounge 
licences herein, to an attachment of a term and condition to the 
said licences that the total licensed areas on the main floor be 
closed for the sale, service and consumption of liquor for a 
period of 21 days to be set by the Liquor Licence Board, and the 
Tribunal hereby so orders. 
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OASIS RESTAURANT 


Dining Lounge Licence 

issued to 

James Papageorge and Konstantinos Lefkaditis 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, 0.C., CHAIRMAN 
JACK C. SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: STANLEY J. WEISMAN, Q.C, representing the Licensees 
S. A. GRANNUM representing the Liquor Licence Board 


DECISION: MARCH 27-,. 1979 


Konstantinos Lefkaditis is presently the licensee (7:020039) 
of the establishment classified as a restaurant and known as 
Oasis Restaurant situate at 532 Evans Avenue in the Borough of 
Etobicoke. Mr.Lefkaditis had been in partnership with James Papa- 
george, but had assumed the latter's interest. The licence, re- 
newed as of March, 1979,is in his name only. 


The licence issued is a Dining Lounge Licence Serial No. 
A1768 in respect of a room: 


te Nain Floor. §Centressection, capacity 166. 


The licensee acquired his initial interestin the establish- 
ment in June, 1977. The premises are located in a separate one- 
storey building. There is a front entrance with 2 inside entries, 
and a rear entrance from a parking lot and side driveway. To the 
left of one of the front entries is the bar. At the front and 
centre of the premises tables are continually set up for dining. 
In the rear there is a section with a stage, dance floor, and pin- 
ball machines. Chairs and tables are not set up for eating except 
at lunch time. 


The clientele is made up at lunch time of factory workers 
and truck drivers, at supper time of a much lesser number of wor- 
kers and nearby residents, and after 9:30 of a younger crowd who 
come in not to eat, but to be entertained and to relax with a 
juke box and pinball machine. 


On the 9th day of June, 1978 the Liquor Licence Board 
issued a Proposal to suspend for a period of 14 days the liquor 
licence for the following reasons. 


After va 


Board found: 


and ordered 
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The licensees have carried on activities that 
are contrary to the Act in that, contrary to 
Section 45, subsection (1) of the said Act, the 
licensees knowingly sold and supplied liquor 

to persons under the age of 18 years on the 
24th and 25th of February, 1978 as follows: 


On the 24th February, 1978, Konstantinos 
Lefkaditis, one of the licence holders, sold 
and supplied liquor to Douglas Allan Walker 
and to Melvin Alfred Douglas who were persons 
under the age of 18 years. 


On the 25th February, 1978, the said Konstantinos 
Lefkaditis did sell and supply liquor to Edward 
Michael Cardwell, a person under the age of 18 
years, and the said Konstantinos Lefkaditis was 
subsequently convicted in Provincial Court of 

the said offence." 


Board hearing on the 18th of July, 1978, the 


that the Licensees have carried on activities 
that are contrary to the provisions of the 
Liquor Licence Act 1975, ‘and ain ‘particular, 
Section 45 (1) thereof in that liquor was 
sold and supplied in the licensed premises 

to persons under the age of eighteen (18) 
years and Konstantinos Lefkaditis, one of 

the licensees, was convicted in Provincial 
Court of the said offence." 


that the Dining Lounge Licence issued in res- 
pect of the Oasis Restuarant be ''SUSPENDED" 
effective at the opening hour on TUESDAY, 
AUGUST 8TH, 1978 and to continue until the 
opening hour on TUESDAY, AUGUST 22ND, 1978." 


Relevant sections are: 


45-(1) No person shall knowingly sell or 
supply liquor to a person under the age 
of eighteen years. 


(2) No person shall sell or supply liquor 
to a person who is apparently under the age of 
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eighteen years, and, in any prosecution for 

a contravention of this subsection, the justice 
shall determine from the appearance of such 
person and other relevant circumstances whether 
he is apparently under the age of eighteen years. 


There has been no other disciplinary action by the Board 
in respect of the licensee with the exception of the present 
proceedings. 


Constable Michael Collins, a constable with the Metropoli- 
tan Toronto Police Force, testified that on Friday, the 24th of 
February, 1978 at 12:20 a.m. in plain clothes he attended the 
Oasis Restaurant in the course of his general policing of licen- 
sed premises. Some 50 persons were present. 


After entry he 'walked' the length of the floor to the 
extreme north east corner thereof and noted at a table three 
males all of whom appeared to be under age, consuming liquor. 

He requested identification. One of the young men tried to run 
away but he was apprehended. Melvin Alfred Collins had no I.D. 
and said that no one had questioned him about it. He said his 
birth date was 13 September, 1960. Constable Collins recognized 
another from previous contacts, as Douglas Allan Walker with 
Pereowcate of 13 April, 1961. He-not only was 16 years, but to 
Constable Collins obviously appeared so. The third male turned 
out to be of majority age. The table was out of view of the front 
of the premises and of the bar. He did not know where Mr. Lefka- 
ditis was at the time he was dealing with the youths, but on the 
way out he advised him of what had taken place. 


OniSaturday, 25th.February, 1978, at 12:50 a.m: he again 
attended the Oasis Restaurant. Some 30 persons were present. 
After sitting down at the front, he noticed at the back sitting 
by himself a young man who looked under 18 drinking a glass of 
beer He asked Mr. Lefkaditis to get the youth, whom he asked 
for an I1.D. The youth produced a driver's licence in the name 
= errancss). «Cardwell with. a.birth,date-.of 29/09/58. Constable 
Collins noticed that the year had been changed from 38 to 58 
with a black ballpoint pen. Upon questioning, the youth admitted 
that his name was Edward Michael Cardwell, that his birth date 
was 14 December, 1960, and that the licence was that of his 
father. 


Constable Collins returned Saturday at 7:25 p.m. to speak 
to Mr. Lefkaditis and the waitresses. One waitress admitted that 
she had served Edward Michael Cardwell even though he looked 16 
because he was in possession of an I1.D. The other waitress who 
served the youths on Friday had no reply when it was pointed out 
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to her that the I.D. she had seen had no birth date and that 
one of the youths, as she admitted, looked under 18. Charges 
were laid against the youths and against Mr. Lefkaditis. 


Constable Collins had been checking the premises since 
September, 1977. He was very much aware of the problems Mr. Lef- 
kaditis had with respect to his previous partner, and with looking 
after the operation of the restaurant where he worked personally 
at various functions, trom / arma coe. n. 


Constable Collins told of establishing a very good rap- 
port with Mr. Lefkaditis with respect to operating the establish- 
ment, and that he tried to work with him with respect to the pro- 
blem of minors. He acknowledged that Mr. Lekaditis was very con- 
cerned and was doing his utmost to run a ‘'half-decent' establish- 
ment. Constable Collins on several occasions pointed out to him 
young persons he knew were under 18. On the 28th of January he 
cautioned him specifically about the service of minors and the 
necessity of requiring identification with photographs. He knew 
that Mr. Lefkaditis had taken action to 'turf out' underaged 
persons and had spoken to his staff that they were to check iden- 
tification. Constable Collins was of the opinion that Mr. Lefka- 
ditis was acting to the best of his ability but he lacked know-how 
in determining those who were under 18, which he acknowledged was 
a difficult thing )to-do. —ThougheMr > (letkaditis* wassconsclenmious, 
he appeared to be incapable of exercising the necessary control 
personally. He was doing too much during too long a day. He was 
trying to do the best job he was capable of, but his effectiveness 
was not enough. Constable Collins was quite sympathetic to the 
plight that Mr. Lefkaditis found himself in by his inability to 
cope with a difficult situation, and expressed himself that he 
“hoped he would not be hurt too much". 


Inspector Sergio Taddei testified with respect to his 
inspection of the premises from the period of 1975 to December, 
197%. He told of-his- discussions as part’ of his normaliduties 
with Mr. Lefkaditis with respect to general operation of the 
premises and of the care that was necessary in respect of minors, 
and the necessity of instructing staff with respect thereto. 

When Mr. Lefkaditis took over the premises in July, 1977 he was 
given an Age of Majority kit which was displayed continuously 

on the bar at the front entry. Quite a few applications have been 
used. He had no occasion to deal with Mr. Lefkaditis in respect 
of any specific incident involving minors, but he reminded him 
often about the photo card and instructinp staff, for Mr. Lefka- 
ditis left the discretion with his waitresses. He had seen minors 
on the premises but they were eating food. The establishment was 
a food operation, and the food/liquor ratio was 2 to 1. 
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The inspector was of the opinion that Mr. Lefkaditis was in the 
beginning ‘lost' with resnect to management and had a difficult 
time with staff problems. After the incidents the offending 
waitresses were let go and he was better organized. 


There were filed three certificates of conviction against 
Konstantinos Lefkaditis in selling liquor to a person who is 
apparently under the age of 18 vears. In respect of each there 
was levied a fine of $100. There were also filed three certificates 
of conviction against Konstantinos Lefkaditis for permitting a 
nerson under the age of 18 years to enter and be upon a licensed 
mremises. In respect of each there was levied a find of $25. It 
is to be noted that these latter three convictions appear to be 
erroneously made, for since the licence is that of a dining lounge, 
mo such offence could have been committed in respect of the pre- 
mises. Mr. Lefkaditis was not represented at the hearing of the 
charges and had pleased guilty. 


The Tribunal finds that Konstantinos Lefkaditis did commit 
offences under the Liquor Licence Act which were breaches of Sec- 
tion 45, subsection (2) in supplying liquor to a person who is 
apparently under the age of 18 years. These facts were not contra- 
dicted. 


A question to be determined is what penalty is to be imposed 
upon the licensee. Mr. Grannum suggested a consideration of the 
degree of penalty in the context of a deterrent to the licensee 
for the future and to other licensees to bring about an awareness 
of the seriousness of such a matter. 


The Tribunal “is ot the opinion that Mr. Lefkaditis has 
learned a lesson. He has suffered not only the fines levied by 
reason of the convictions under Section 45 (2) but also by reason 
of the erroneous convictions in respect of permitting minors. As 
he is leaving the operation of the licensed premises, for there 
is before the Liquor Licence Board a transfer of the licence from 
himself by reason of an agreement of sale which he has entered 
into, personal deterrence would not appear to be a relevant factor. 
The Tribunal does not believe this to be a case to be used as an 
example to other licensees. 


The situation here is not that of a licensee not heeding 
the advice given him but of an inability to deal with the matter. 
The Tribunal is of the opinion that any licensee who is not aware 
of the seriousness of a breach of the Act and Regulation respect- 
ing underaged persons is unaware of a significant part of a licen- 
see's general responsibility. Further, any licensee that continues 
mo rely on other than photo cards for identification should by now 
be aware that a great risk is being assumed. 
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Though Mr. Lefkaditis was very concerned and well-inten- 
tioned, he must bear all the responsibility that goes with a 
licence of an establishment where alcohol is supplied, and must 
suffer the consequences of a breach, It is likely that a suspen- 
sion will cause a material loss to Mr. Lefkaditis in the disposal 
of the business. 


The Tribunal hereby alters the decision of the Board and 
orders that the Dining Lounge Licence issued to Konstantinos 
Lefkaditis in respect of the Oasis Restaurant be suspended for 
a period of 7 days.. 


aS 


PEACHES RESTAURANT, Toronto 


Application for a Dining Lounge Licence 
by 

DRF Business Consultants Limited 

APPEAL FROM TERMS AND CONDITIONS ATTACHED 
UPON APPROVAL 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON, Q.C. and 
JACK C. SIM, MEMBERS 


COUNSEL: WILLIAM P. SOMERS, 0.C. representing the Applicant 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: DUNE 26501979 


The Applicant applied to this Tribunal with respect to 
Conditions 1 and 3 and that Condition 2 be made effective 
September 15, 1979. 


On the loth of March, 1979 the Board issued its decision: 


BU APPROVAL sis) eranted to’ the issuance of a Dining 
Lounge Licence in respect of Peaches Restaurant, 
situate at 128 Pears Avenue, Toronto, subject to 
the following TERMS AND CONDITIONS: 


(1) The hours of sale of alcoholic beverages 
shaii-be 12°00 noon to 12:00 midnight; 
Monday to Saturday inclusive. 


(2) The licensed premises to be vacated by 
patrons byl 30 cam. daily efiective,.as 
of Junewlst,. 1979. 


(3) The sale and service of liquor on Sundays 
is not permitted. "' 


After a hearing the Tribunal for the parties hereto, varied 
ene Order of the Board herein to read as follows: 


A Dining Lounge Licence shall issue on or after the lst 
day of August, 1979 upon compliance with the requirements 
of the Act and Regulations subject to the following terms 
and conditions: 
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The sale and service of liquor shall be 
in accordance wilh Section, 6 of the 
Regulations, provided that the premises 
shall be cleared of patrons within one- 
half hour after the sale and service of 
liquor ceases. 


On or after the lst of November, 1979 the 
Board shall review the sale and service of 
liquor on Sunday by the Licensee upon notice 
to the persons having communicated with the 
Board and/or Tribunal in respect of this 
application. 


oF 


CLAUDE QUESNEL, Cambridge 


Application for a Dining Lounge Licence 
by 

Claude Quesnel 

APPEAL FROM REFUSAL TO ISSUE 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JACK OC @ Sib arid 
BARBARA J. SHAND, MEMBERS 


COUNSEL: PAUL D. BESEAU representing the Applicant 
S. A. GRANNUM representing the Liquor Licence Board 


DECISION: PRL Qe LOO 


On the 30th August, 1978 Mr. Claude Quesnel applied for 
a dining lounge licence for a restaurant to be known as The 
Pizza Den Steak House Restaurant located in Limoges, Cambridge 
Township, Ottawa. 


Upon a consideration of the application by the Liquor 
Licence Board, information was brought to the attention of the 
Board that gas pumps are located approximately 50 to 80 feet 
from the restaurant premises. 


The Board issued a Notice of Proposal on 2 November, 1978 


"to refuse to issue a liquor licence for the above- 
named establishment for the following reasons: 


...the property on which the restaurant is loca- 
ted is owned by Paneco Holdings Ltd. which corpo- 
ration also owns the adjacent property on which 
the gas pumps are situated. 


The premises, accommodation, equipment and faci- 
lities do not comply with the regulations and 
specifically, ‘Sec.)5 (26) of~Regulation 1008/75 
which provides that no part of a property con- 
taining a licensed premises owned or controlled 
by a licensee shall be used for the retail dis- 
pensing of gasoline. " 


After a hearing on 11 January, 1979 the Board refused 
the issuance of a Dining Lounge Licence to Mr. Claude Quesnel 
"for the reasons set forth in the aforesaid Notice of Proposal 


98 


or, more particularly, the above-mentioned premises, accommo- 
dation, equipment and facilities do not comply with Section 
5 (26) of Regulation 1008/75 under the Liquor Licence Act, 
Loran 


On behalf of the Liquor Licence Board, Mr. Grannum 
acknowledged that, subject to any further 'technical' compli- 
ance with the Act and Regulations, there is no other reason 
except non compliance with the Regulation Section 5 Subsection 
26 for the non issuance of the licence. The restaurant is des- 
cribed as well equipped, having reasonable furnishings and 
good kitchen, good washrooms. Mr. Quesnel has carried on a sub- 
stantial dining lounge operation in Ottawa for the past 6% 
years. 


The restaurant is within and part of a building situated 
on a parcel of land owned by Paneco Holdings Limited forming 
the north-east quadrant at the junction of Limoges Road, a 
paved highway leading immediately south to Highway 417 and Con- 
cession Road #3, a gravel road leading east into the country. 
The building is some 75' east from Limoges Road and 150 feet 
north from Concession Road #3. The building consists of 2 conti- 
guous sections with straight-line walls under 1 roof, a west 
section housing the restaurant operation, and an east section 
housing the indoor aspect of a gas bar operation, the restau- 
rant lobby being in the middle. It was erected in 1978 and was 
built specifically for the uses being carried on. 


The western part of the building is leased to Claude 
Quesnel by Paneco Holdings Ltd. under a lease which includes 
the following clauses: 
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Paneco Holdings Ltd. will rent to Mr. Claude Quesnel 

a building of 1,400 square feet at the corner of 
Highway 417 and the Limoges Road. This property is 
adjacent to a Gas Bar operated by Paneco Holdings Ltd. 
and will be used by Mr. Claude Quesnel as a restaurant. 


Paneco Holdings Ltd. will furnish all the quuipment 
for the operations of the restaurant and Claude Quesnel 
will furnish all utensils, dishes and cookware. 


- 


Parking lot maintenance will be apportioned 50% for 
the lessee and 50% for the lessor. 


Heating will be at the charge of the lessor. All 
increases over the 1979 base year will be at the 
charge of the lessee." 


O° 


The restaurant is made up of a lobby, a men's washroom, 

a ladies’ washroom, a dining area, and a kitchen with a staff 
washroom. The lobby has doorwavs leading to the dining area, 

to the men's and ladies' washrooms, and to the gas bar atten- 
dant's office. The restaurant has been in operation since October 
Bio, Chere lissno sign for the restaurant but it is intended to 
erect one. 

The gas bar operation is made up of the gas attendant's 
office with a doorway to the outside, a storage room to which 
access is from the office, and three sets of gas pumps. 

To the east of the gas bar some 65 feet distant are two diesel 
pumps; to the south of the gas bar at the distance of 37 feet 

are 3 gas pumps, and at a further distance of 29 feet, 3 more 

gas pumps.Further south at the concession road is a Shell Gas 

Sign. Penco Holdings has operated the gas bar since September, 
1978, twenty-four hours a day. y 

The paved surface about the building and pumps is very 
ample and a substantial number of cars can be parked to the 
west and south of the restaurant and gas pumps. There are 
vehicle entranceways over culverts at the northwest and south- 
west of the restaurant, and along an extensive stretch of Con- 
cession Road#3 commencing some 12 feet from Limoges Road. 

A motor vehicle can gain entrance to the area from any entrance 
way, be gassed up at any set of pumps, and be parked in the 
parking area about the restaurant so that persons may go there, 
and vice versa. Persons who come to get gas and wish to use 
washrooms use those of the restaurant, gaining access through 
its lobby. 
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The restaurant equipment which is furnished by Paneco 
includes a pizza oven, stoves, fryer, walk-in cooler, freezer, 
and the dishwashing equipment. The heating is provided from a 
central unit at the rear of the gas attendant's office. The 
restaurant, gas bar and pumps are physically so close and faci- 
lities thereof so interminged and shared that the appearance 
is that of one total operation. 


The issued before the Tribunal is the construction of 
Section 5 (26) and its applicability to the circumstances of 
the application. 


Under the Liquor Licence Act, 1975 an applicant is en- 
titled to a licence unless the applicant comes with a listed 
exception. Relevant provisions are: 


6 - (1) An applicant for a licence .....is entitled to 
be issued the licence ... except where, 
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Ce) thewapplicant” 1s. carrying on activities 
that arey -orewill be “af the applicant £6 
lieenced, in-contravention of this Act or 
the Regulations; 


(f) the premises and accommodation, equip- 
ment and facilities in respect of which the 
licence is issued do not comply with the 
provisions of this Act and the Regulations 
applicable thereto; 


Under the Liquor Licence Act, 1975 Section 40 there is 
authority given to the Lieutenant Governor in Council for the 
making of regulations with respect to matters, including the 


following: 
(a) 


(n) 


prescribing classes of licences and permits 
and the terms and conditions to which each 
class is subject 


prescribing standards for premises or the 
part thereof used in connection with the 
sale of liquor by the holders of licences 
and permits and the accommodation, equip- 
ment, and facilities therein and prescribing 
or probiting methods and practices in con- 
nection with the serving of liquor; 


Regulations passed are set out in Ontario Regulation 
1008/75 including Section 5, under the heading ''Terms and 


Conditions" 


(26) 


(27) 


(28) 


as follows: 


No part of a property containing a licensed 
premises owned or controlled by a licensee 

shall be used for the retail dispensing of 

gasoline. 


subsection. 26 does not. apply sto a,.partyor.a 
property containing a licensed premises where 
the premises is leased on the day this Regula- 
tion comes ante force... ..00Res S003) 75, ssa 
C201 82 oe 


Notwithstanding subsection 26, where a licensed 
premises is part of a complex which includes a 
hotel, motel or marina, gasoline may be dis- 
pensed'to ‘the public’. OfRes’ 590/75, s.i5(4). 
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Whatever be the authority designated for Regulation 5(26) it 
is clear that the effect of non compliance with the Regula- 
tion is to disentitle an applicant under such circumstances. 


Counsel for the Applicant adduced that the Board based 
Pos) decision, on:the conclusion that no part of a property 
on which a licensed premises is located may be used for the 
retail dispensing of gasoline. In this regard it is to be 
noted that the minutes of the Board meeting refer to expres- 
sions by the Chairman ''that inasmuch as the restaurant and 
the gas pumps are all part of the one property" and "dining 
establishments situate on main highways have not been issued 


liquor licences because of the closeness of gasoline pumps 
even though such premises are leased separately."' 


Counsel for the Applicant submitted that the proper 
interpretation of the Regulation is a reading of it as no 
art of a property owned or controlled by the Applicant may 
be used for the reail dispensing of gasoline where there is 
located on that property a licensed premises. The position 
put forward is that to be disqualified from being licensed the 
Applicant must own or control the property used for the re- 
tail dispensing of gasoline; that ownership or control of the 
property so used by someone else cannot constitute a bar. 


Noting that Section 6 (1) (f) refers to non compliance 
of the premises and accommodation, equipment and facilities 


in respect of which the licence is issued and that Section 

40 (n) refers to prescribing standards for premises or the 
Mart thereof used in.connection with the sale of liquor...and 
the accommodation, equipment an acilities therein. Counsel 
for the applicant submitted that if the Regulation 5 (26) is 

to be interpreted in the manner of the Board, the Regulation 
would be ultra vires since the regulation making authority 
would apply only to the premises used by the holders of licence 
and not to premises used by others. He noted that the appli- 


cant does not use the premises or part thereof that are uti- 
lized for the retail dispensing of gasoline. 


The Tribunal does not agree with this submission. Whether 
the regulation subsection is to be accepted as a term and con- 
dition of the licence, or whether it is a prescribed standard, 
the regulation is in fact a regulatory one setting out a certain 
requirement which makes certain premises ineligible to be used 
in connection with the sale of liquor. 


The Tribunal is of the opinion that standards which may 
be prescribed include that of the siting of licensed premises - 
in other words, its relationship to any other activity. 
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The regulation in effect requires that the site of a licensed 
premises must be such that it is not part of a property used 
for the retail dispensing of gasoline. Is this standard to be 
limited to property ‘owned and controlled' by the licensee, 
that is in the present situation, property ‘owned and control- 
led' by the applicant as submitted by its solicitor? 


Counsel for the Board did acknowledge that the words'owned 
and controlled by a licensee' appeared redundant when related 
to 'a licensed premises' and suggested that these words modified 
property. Indeed it is the position of those words as set out 
in the Regulation that require the section to be construed as 
to its meaning and effect. 


However, he submitted that a prohibition of licensed pre- 
mises on property used for the retailing of gasoline is not 
dependent on ownership or control of property. The Tribunal is 
of the same opinion. If the criteria of the ownership and con- 
trol were to apply in all cases as it would have to if adopted 
in thie aneitance, “that would Lead *tovancoma lous’ situations: 

It would mean that if Paneco, the owner of the total property 
applied for a licence, it would be barred but its lessee would 
not be barred. It would also mean that Quesnel if he had leased 
the total property would have been barred, but would not be as 
lessee of only the restaurant section. 


If Paneco Holdings had been the party to commence the 
direct operation of the restaurant and had been licensed it is 
clear that it would have been enjoined from operating such a 
gas bar; if it did so its licence would be subject to revocation 
because the premises in respect of which the licence was issued 
would not comply with the regulation. Paneco Holdings if it were 
a licensee would also have been prevented from leasing the gas 
bar to a tenant for operation. And if ownership or control were 
the criteria it would mean that Paneco could lease the restau- 
rant section to someone who could be licensed, then lease the 
gas bar section to someone else. It would create a situation 
which though prohibited to Paneco itself, would be permissible 
to others holding under it. 


The Tribunal does not construe the Regulation as an intent 
by the Lieutenant Governor in Council to make ownership or con- 
trol the significant factor in the determinations; the object 
and intention of the Regulation is clearly to separate the func- 
tion of the sale of diquor from the sale of gasoline. This: musa 
be irrespective of who carries on the activities referred to or 
of the relationship of the persons to the property on which the 
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activities are carried on, or to each other. Ownership is not 
the significant factor in this regulation, the retail dispen- 
sing of gasoline is. 


It is evident that the concern was not that the ownership 
or control of the two operations should be separate, but that 
the operations themselves should be so separate as to obviate 
the dangerous potential that might otherwise exist. 


Counsel for the Board produced a policy order as an ante- 
cedent to the present regulations. However, there was a change 
in the standard to be applied; the change is such that a definite 
guidance is not provided by the order for understanding the Regu- 
Pation. However, the Tribunal is of the opinion that the policy 
and rationale of the order as expressed by the Board, namely, 


Pie is lo be noted that tito is ‘the policy ‘of the Board 
not to licence restaurants attached to service stations 
with no other facilities. There are many thousands of 
these and the Board feels that to licence these places 
would not be conductive to safe driving on the high- 
ways. "' 


must have been the basis of the Lieutenant Governor in Council 
continuing a standard in this regard. 


In Nokes v. Doncaster, Amalgamated Collieries Limited (1940) 
eo tole, at p. L022, Viscount Simon said: 


Sees if the choice is between two interpretations, 
the narrower of which would fail to achieve the 
manifest purpose of the legislation, we must avoid 
a construction which would reduce the legislation 
to futility and should rather accept the bolder 
construction based on the view that Parliament 
would legislate only for the purpose of bringing 
about an effective result. "' 


The Tribunal is of the opinion that the broadest contruc- 
tion should be given to the regulatory provision in issue; if 
a part of a property on which a licensed premises is located 
is being used for the retail dispensing of gasoline, the re- 
mainder cannot be related to a licensed establishment. To hold 
that the fact that the applicant only controls the 1400 sqaure 
feet leased and that all other circumstances can be ignored, 
would indeed make the regulation futile. It would only apply in 
the one situation - that of total ownership or control, and not 
to a number of other situations where the physical aspects were 
identical. 


104 


As has been described, the restaurant operation and the 
gas bar operation are so interrelated as to be almost one; 
retail dispensing of gasoline is intermingled with the opera- 
tion of the restaurant, and several significant aspects, namely, 
parking, lobby, washrooms, are in fact shared. 


The Tribunal finds that the premises in respect of which 
the licence is applied for do not comply with the provisions 
of a Regulation applicable thereto, namely, Ontario Regulation 
1008/75 Section 5 (26) and accordingly the Liquor Licence 
Appeal Tribunal confirms the Order of the Liquor Licence Board 
herein. 
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ROADWAY (FRIENDSHIP) INN 


TRIBUNAL: 


COUNSEL: 


DECISION: 


Application for a Dining Lounge Licence 
by 

Jagdat Vincent Toolsie 

APPEAL FROM REFUSAL TO ISSUE 


JOHN W. ERICKSON, ©.C. ACTING CHAIRMAN 
BARBARA J. SHAND and 
JACK C. SIM, MEMBERS 


M. MAKARCHUK representing the Applicant 
S.A. GRANNUM representing the Liquor Licence Board 


DECEMBER Li L979 


Jagdat Vincent Toolsie is the Applicant for a Dining 
Lounge Licence in respect of premises known as the Roadway 
(Friendship) Inn which is situated at 60 Ormond Street North, 
mnorold,, Ontario. 


The application was dated November 23rd, 1978 and on the 
27th February, 1979 the Liquor Licence Board issued a proposal 
wherein it proposed to refuse to issue the licence applied for 
for the following reasons: 


Ua ie 


By application dated the 23rd of November, 1978 
the applicant applied for a dining lounge licence 
for the premises known as Roadway (Friendship) Inn, 
Thorold. 


The fact of the application was published in the 
St. Catharines Standard on January 17th and January 
24th, 1979 and pursuant thereto, a public meeting 
was held in St. Catharines on February Sth, 1979. 


Prior to the public meeting, the Board received 
a letter from the Clerk of the City of Thorold 
advising that the Council of the City of. Thorold 
was opposed to the granting of a liquor licence 
to the applicant because the location is too 
close to the Thorold District Secondary School 
and there is insufficient parking to accommodate 
the licensed premises. 


Furthermore, at the public meeting, there was 
objections made to the Board to the granting of 
the said liquor licence. 
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in The “applicant is\not entitled (to a liquor 
licence because it is not in the public 
interest, having regard to the needs and 
wishes of the residents of the municipality." 


A hearing was held in Toronto on April 10th, 1979 and 
continued ain’ “Thorold on May Doth-) 19795 "AG yene conclusion oF 
the hearing the Board held: 

"..was not in the public interest, having regard 
to the needs and wishes of the residents in the 
municipality in which the establishment is located, 
because of the close proximity of the establish- 
ment to a high school, ” 


It was agreed by Counsel at the outset of this hearing that 
the only issue involved in the hearing was the question of public 
interest and the needs and wishes of the public as set out in 
Section 6 (1) (g) of the Act which reads as follows: 


'(g) in the case of an application ior, a, licence, 
the issuance of the licence is not in the 
public interest having regard to the needs 
and wishes of the public in the municipality 
in which the premises is located. " 


Numerous exhibits were filed wnich indicated that Council 
for the City of Thorold opposed the issuance of the licence be- 
cause of the close proximity of the proposed licensed establish- 
ment to the high school. Mr. Corbett the Clerk-Collector for the 
City of Thorold gave evidence and placed various pieces of corres- 
pondence from the applicant Jagdat Vincent Toolsie to the City 
before the Tribunal together with the Council's response to the 
same which essentially was that it would not change its mind and 
was firm in its opposition to the application of the licence. 
Mr. Corbett indicated that Mr. Toolsie did not appear in person 
before Council and that Council had no other complaints other 
than the proximity of the proposed licensed establishment to the 
high school. 


Mr. Corbett indicated that the premises were properly zoned 
for a hotel in the City of Thoroldsand that acliquor licence iwas 
permissible under the City's zoning by-law. Mr.Corbett further 
indicated that no complaints verbal or written had been received 
from the Police or any other agency with respect to the manage- 
ment of the Roadway Inn and, further, no representatives of the 
Board of Education or the Principal of the high school complained 
about the issuance of the licence. 
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Mr. Corbett further indicated that no complaints from citizens 
of the City of Thorold were received either verbally or in writ- 
ing with respect to the issuance of the licence or in support of 
Council's decision and it is noted that there were no citizens 
of the City of Thorold or any of the surrounding municipalities 
present at the continuation of the hearing before the Board on 
May 16th, 1979 even though a special meeting was held for that 
purpose. The Tribunal further notes that no citizens of the City 
of Thorold appeared at the hearing before this Tribunal notwith- 


standing the fact that the hearing was published in the local 
newspaper. 


In conclusion, Mr. Corbett also indicated that he was not 
aware of any difficulty with respect to the management of the 
Roadway Inn and had no evidence to offer in that regard. 


Inspector N. Mileni also gave evidence on behalf of the 
Board and indicated that he had been the Inspector in the Thorold 
area for some four years. He stated that the Roadway Inn had some 
26 units and was built in 1974 and at the present time had some 
25 parking spots. He introduced photographs of the establishment 
as exhibits and produced a plan of the proposed area in the buil- 
ding to be used as the dining lounge. The area is located in the 
basement and is divided into three rooms with a total seating 
capacity of 80 people. Mr. Mileni gave a general description of 
the general area of Thorold where the proposed establishment would 
be located and indicated that there were sixteen licensed esta- 
blishments in Thorold at the present time with approxiamtely eight 
licensed establishments being within one kilometre of the local 
high school. Mr. Mileni's evidence made it clear that the pro- 
posed establishment would be quite close to the high school but in 
fairness he indicated that the downtown area was also quite close 
to the same school and had six licensed establishments. Mr. Mileni 
testified that there had been no trouble that he was aware of with 
Pespect)/b0 minors: from the high school,in the other licensed esta- 
blishments and further that he had no personal knowledge of any 
complaints about the management of the Roadway Inn. 


J. Vincent Toolsie gave evidence on his own behalf and gave 
a lengthy dissertation about his past history which included a 
number of business ventures including some experience in the hotel 
business with food and beverage. Mr. Toolsie is presently a prac- 
tising lawyer in Kitchener and testified that he has run the Road- 
Pay einn at’) a deficit for years... Itrds Mr./Toolsie's hope that a 
restaurant specializing in West Indian food together with a liquor 
licence will produce jobs for more people in his establishment, 
provide needed service for the guests at the Inn as well as the 
citizens of Thorold and presumably turn the operation known as 
the Roadway Inn into a profit maker. Mr. Toolsie pointed out that 
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the hours of operation which he was proposing would indicate 
that only between 12:00 noon and approximately 3:00 p.m. should 
there be any concern about the close proximity of the licensed 
establishment to the high school and that it was his intention 
to ensure that the rules and regulations of the Liquor Licence 
Act were adhered to. The Tribunal notes that no evidence was 
called before it to indicate otherwise. 


The Tribunal further notes that even though the financial 
ability of Mr. Toolsie was not in issue at the hearing before it 
it does have some reservations about the financial viability of 
the proposed premises. It is also noted, however, that the ques- 
tion of Mr. Toolsie's finandal position had not been put in 
issue and no evidence was called to support this proposition 
other than through the mouth of Mr. Toolsie himself. Mr. Toolsie 
also pointed to a petition which had been gathered on behalf of 
the application which apparently contains signatures of persons 
from the City of Thorold and their addresses. It has been noted 
im thespast that the Tribunal looks on -petitions wi th somesscep- 
ticism; however the petition is some evidence that the citizenry 
of Thorold are not opposed to the granting of the licence. 


It was agreed by Mr. Grannum and Mr. Makarchuk in argument 
that the onus is on the Board to show that the issuance of the 
licence is not in the public interest having regard to the needs 
and wishes of the public in the municipality in which the premises 
is to be located. The only evidence called to satisfy that onus 
was the introduction of Council's resolution and the evidence of 
Mr; “Milenitand Mrs Corbett 


The Tribunal has indicated on previous occasions that the 
opposition of a City Council is only one factor to be looked at 
and even though a resolution of Council should be accorded suffi- 
cient weight and be looked upon as an important piece of evidence 
the Tribunal is of the view that it must discharge its duty by 
looking at other factors as well. To do less would be to abdicate 
the Tribunal's duty to afford the applicant a fair hearing and 
Natural’ justice: 


In this case the Tribunal finds that it is not enough that 
City Council for Thorold harboured fears about the proximity 
of the proposed establishment to the high school. It is necessary 
that there also be evidence from citizens of the community to show 
that the granting of the licence is not in the public interest and 
that the needs and wishes of the public in the municipality in 
which the premises is located do not require this licensed esta- 
blishment.. TheoTribunal issof theiopinion: thateun? thissmparticuia| 
matter the resolution of Council for the City of Thorold does not 
satisfy, that onus, in®itsel €: 
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The Tribunal therefore finds that the Board has not dis- 
charged the onus on it under Section 6 (1)(g) and that the appli- 
cant is entitled to a licence provided he complies in every res- 
pect with the Act and Regulations. The Tribunal therefore re- 
vokes the decision of the Board and directs the Board to issue 
a licence to the applicant, Jagdat Vincent Toolsie providing he 
complies with the Act and Regulations in all other respects. 


SANGA TAVERN 


Dini. Lounees Licence 

issued to 

Sterio, so Restaurants Pam ted 
APPEAL FROM ISSUANCE OF LICENCE 


TRIBUNAL: JOHN YAREMKO, 0.C., CHAIRMAN 
JOHNT Ws ERICKSON: OFC and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: DAVID W. BLACK, Q.C. representing the Licensee 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: AUGUST 2 279 


Sterio's, Restaurants Limi tedsisy thes licensee G4 0901Gs) ees 
premises classified as a tavern and known as Sanga Tavern, 431 
College Street, Toronto. The licence issued is a Dining Lounge 
Licence (Serial No. DL 3422) in respect of 3 rooms located: 


i “Main Fioeor - North Section 
2. Main Floor = SOULE SECtELOon 
3 Second Floor = North Section 


On the 6th day”“of April, 1979 the Liquor Licence Board 
issued a Notice of Proposal to attach to the licence a term and 
condition to refuse to issue Special Occasion Permits for func- 
tions to be held in the North Section, Second Floor, of the 
licensed premises for the following reasons: 


"a. Special Occasion Permit No. S481016 was issued 
to Nelson Paesch on behalf of the Confederation 
Latino Americano Soccer Club for a function at 
the Sanga Tavern, on Friday, February 2nd, 1979 
between 7 p.m. and 1a.m. On the said date, 
liquor was sold and supplied to three female 
persons who were apparently under the age of 
nineteen years, contrary to Section 45 (2) of 
the Liquor Licence Act, 1975. 


Di Special Occasion Permit No. S501628 was issued 
to R. Ghini on behalf of the Venecia Social and 
Cultural Club for a function at the Sanga Tavern 
on March 3rd, 1979 between 7 p.m. and 1 a.m. 
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Ther permit Mowers). ea contrary to Section 

33 (7) of the Regulations, failed to provide 

an adequate supply of food for persons attending 
the event. 


on Special Occasion Permit No. S506084 was issued 
to R, Ghini on behalf of the Venecia Social and 
Cultural Club for a function at the Sanga Tavern 
on March 10th, 1979 between 7 p.m. and 10 p.m. 


At 11:10 on the said day, spirits, beer and wine 
were being sold and supplied to patrons, contrary 
to Section 33 (5) of the Regulations. 


rie On April 18th, 1978 the licence holder had been 
cautioned by the Board to exercise closer super- 
vision of the premises when Special Occasion 
Permit functions were being held." 


After a hearing on May 3rd, 1979 the Board issued a deci- 


"attach a TERM AND CONDITION to the 'Dining Lounge 
Licence... that no Special Occasion Permit be 
issued to the licensed room located in the (North 
Section, Second Floor) for a period of six (6) 
months, or until November lst, 1979." 


This establishment, originally known as Sterio's was foun- 
ded many years ago. The sole officer and shareholder of the 
corporation is George Tziavaras. He together with two brothers 
purchased all the shares of Sterio's Restaurants Limited in 1969. 
The three Tziavaras brothers realized the business was not suf- 
ficient to support their three families, and George Tziavaras 
bought out his brothers in 1976. Part of the purchase price to 
his brothers is still owing, as is some of the money he borrowed 
from the bank as a down payment. 


For more than three years (1972-1975) an attempt was made 
to operate the second floor on a day-to-day commercial basis 
serving the general public. Various types of food and entertain- 
ment were tried. The second floor was not successful and usual 
operations were discontinued in 1976 with a total loss of appro- 
ximately $30,000. 


The second floor room is suitable for special events, wed- 
dings, christenings, meetings, etc. Some of the groups or indi- 
viduals using the hall choose to have their beverages and food 
supplied by the proprietor; in these cases beverages are sold 


ie 


and served under the Dining Lounge Licence and the proprietor's 
staff serve. Some groups or individuals arrange to have the food 
supplied by the licensee and served by his staff; alcoholic 
beverages are supplied and served under a Special Occasion Per- 
mit. Other groups prefer to run their own show and merely rent 
the room. These groups provide their own food and beverages 

and their own serving staff; the alcoholic beverages are served 
under a Special Occasion Permit. 


The 2 clubs referred to in the Notice of Proposal had been 
receiving Special Occasion Permits weekly on a continuing basis, 
and had run their own show with food, alcoholic beverages, ser- 
vice and entertainment. From October, 1978 to 30 June, 1979 the 
Latino Soccer Club had 45 Special Occasion Permits, and tne 
Venecia ‘Club had 52 permits. 


The facts as set out in the Notice of Proposal were undis- 
puted on behalf of the licensee. An inspector of the Liquor Licence 
Board testified that there had been no complaint made with respect 
to the licensee's direct operation of the licensed premises down- 
stairs, or even of that upstairs, when in direct charge. When 
Special Occasion Permits began to be used in respect of the up- 
stairs dining lounge licensed premises, the inspector had dis- 
cussions with Mr. Tziavaras with respect to the service of food 
(the lack and inadequacy of it). During the 10 times he had 
attended such occasions he had noted that Tziavaras regularly 
came upstairs to survey the scene. He was of the opinion that 
there was no lack of general supervision. 


Constable Williamson of the Metro Police Force, Youth Divi- 
sioneytestified+aseto his. attendance sab. thessecond. 1 loor at. sou 
p.m. on February 2nd, 1979 on an assignment unrelated to an ins- 
pection of the operation. Amongst 20 patrons were a male and 3 
girls who, to him, were "obviously under 18". Two of the girls 
were drinking beer; they were 14 years of age and stated they 
had not been asked for identification. Thev pointed out the 
waitress who had served them: She was an employee of Nelson 
Paesch. There was someone on duty at the door. Constable William- 
son did not speak to Tziavaras. 


Constable Heather Irwing testified as to the visit of March 
3rd at 9.50. SHheuwaseasked, tor Sil00 for admeteance. Somerl: > 
patrons were present. Though the permit specified that a buffet 
was to be served there was no food or anyone partaking of food 
in the entire room, and there was no provision for food. The 
person in charge, one R. Ghini on behalf of Venecia Social Club, 
did not appear concerned about the matter when she spoke to him. 
Mr. Tziavaras came upstairs with a stack of Permits and she had 
a discussion with him about the food service. 
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Constable Baker testified as to his visit on March 10th 
at 11:10 p.m. when some 150 patrons were present drinking mixed 
dtiviks and beer, The permit was. issued for a, 10 p.m. limit. 
Mr. Ghini on behalf of the Club permit holder stated that the 
time was as a result of an error in the application and he tried 
to place the responsibility on the Board. When Tziavaras appeared 
he spoke to Ghini and the activities stopped for that evening. 


Mr. Tziavaras was very co-operative. There was no evidence of 
food. 


Inspector Bruce Evans of the Liquor Licence Board testified 
that Board policy with respect to the issuance of Special Occasion 
Permits in respect of Dining Lounge premises was to issue where 
there were separate areas under the licence so that the general 
public was not inconvenienced. 


Mr. Tziavaras testified as to his operation of Sanga Tavern. 
He stated that he came upstairs every 1-1% hours to see if any- 
thing was wrong and if so, took steps to correct it. He admitted 
seeing the 2 girls February 2nd but since the permit allowed the 
presence of minors, he took no steps or precautions. His arrange- 
ment with Venecia Club terminated in May, 1979 but Latino Club 
continued to have permits every Friday and Saturday. His arrange- 
ment with Latino Club continued and was for 3 months; there was 
an agreement for $100 per night rental for the second floor room. 


On behalf of the licensee it was submitted: 


ae The Liquor Licence Board improperly and unfairly 
sought to impose complete responsibility on 
Sterio's Restaurants Limited for the activities 
carried on by permit holders who lease space from 
Sterio's Restaurants Limited but otherwise had 
no connection with or responsibility to Sterio's 
Restaurants Limited. 


ae The Liquor Licence Board exceeded its jurisdiction 
in disqualifying the premises of Sterio's Restau- 
rants Limited from being the situs of special 
occasion permits since no jurisdiction to qualify 
or disqualify the premises is given by the Liquor 
Licence Act or regulations, and the Liquor Licence 
Board in imposing the condition on a licence was 
improperly doing indirectly what it had no autho- 
VIty to CO divect iyi. 


Does a licensee have any responsibility when breaches of 
the Act and Regulations take place during the course of an event 
held under a Special Occasion Permit in premises licensed under, 
in this case a Dining Lounge Licence? 
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Does the Board have authority to impose the term and condition? 


Under Regulation 1 (h) 


"licensed premises'' means premises for which a licence 
or permit, as the case may be, is issued under the Act. 


Under Regulation 33 (1) 


The terms and conditions applicable to the holders of 
the licences as set out in section 5 apply ‘mutatis 
mutandis' to holders of special occasion permits. 


Under Regulation 33 (10) 


The holder of a special occasion permit shall provide 
adequate security to ensure unauthorized persons do 
not attend the event and that the terms and conditions 
of the permit and the provisions of the Act and this 
Regulation are observed. O.Reg. 1008/75, s. 33 (5-10) 


Under Regulation Section 5 (5a) 


The holder of a licence shall ensure that evidence as 
to’ the. age of ‘the’person, ‘satisfactory ‘to the Licence 
holdem) is*obtaineda: 


(b) prior to serving liquor to a person apparently under 
the age of nineteen years on any premises prescribed by 
section 46. 


Under Regulation 46 


(1) The following classes of premises are prescribed 
as premises on which a person under the age of nineteen 


may enter. 


(a) premises for which ... dining lounge licence has 
been issued... 


(c) premises for which a special occasion permit has 
been issued which states that persons under the age 
of nineteen years may be admitted; 


Under Section 10 of the Liquor Licence Act, 1975. 


(1) The Board may at any time review a licence or permit 
on its own initiative, and attach such further terms and 
conditions as, it considers proper to give effect to the 
purposes of this Act. 
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The Tribunal is of the opinion that a licensee has a 
responsibility in respect of the licensed premises for compli- 
ance with the Act and Regulations which is not abrogated by 
result of a Special Occasion Permit in respect thereof to 
another person. 


The term and condition of Regulation 5 (5a) is clear. 

There was no evidence that any kind of measure by way of re- 
quiring evidence or otherwise was taken at any time and in 
particular on February 2nd, 1979 when Tziavaras, acting on be- 
half of the licensee, was aware of the presence of the two girls. 
That obligation of the licensee applied not only where there is 
direct operation but also where an arrangement has been entered 
into for use of the licensed premises by others. 


The Tribunal is also of the opinion that there was a duty 
Samene Micensee to take steps to see that the service of food 
as required by the Special Occasion Permit was attended to. 
It must have been obvious to Tziavaras on his many visits that 
little if anything was done in this regard.The holder of a 
Dining Lounge Licence cannot disclaim responsibility as might 
the lessor of ordinary premises. For most of the time and for 
most of the patrons, the holders of the Special Occasion Permits 
appeared to be operating a lounge. 


The Dining Lounge Licence does not go into a state of sus- 
pension in respect of the portion to be utilized for a Special 
Occasion Permit for the duration thereof. The licence continues 
and so does the responsibility of the licensee thereunder. 

To hold otherwise would be to permit a licensee to have all the 
advantages of a dining lounge with reduced responsibilities. 


It is true that the Board has the authority to refuse 
Special Occasion Permits to applicants and so exercise control. 
The Board did not pursue that course with the 2 clubs that had 
been involved in the incidents set out. 


The Board chose to ensure no further breach by restricting 
the issuance in respect of the premises for a 6-month period. 
me Tribunal is of the opinion that Section 10 (1) of the Act 
enables the Board to do so. 


However, since the breaches were in respect of ‘sale 
permits' issued to social clubs, and there was no evidence that 
any breach of the Act or Regulations had taken place in respect 
of 'no-sale permits' the Tribunal is of the opinion that the 
latter should not be restricted. 
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The Liquor Licence Appeal Tribunal hereby alters the 
decision of the Liquor Licence Board herein and orders that 
there be attached to the Dining Lounge Licence herein a term 
and condition that no Special Occasion Permits - Sale - be 
issued in respect of the room located in the North Section, 
Second Floor, for a period of six months, and directs the 
Board to determine the date of commencement of the period.* 


* Note: the above decision was appealed to the Supreme Court 
of Ontario (Divisional Court). . 
The appeal had not been concluded 
at the time of “this publication, 
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SHANGRILA CHALET RESTAURANT 


Dining Lounge Licence 

issued to 

Ace Submarine Limited 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JACK C. SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL : LUCIAN MICHAELS representing Ace Submarine Limited 
A.S.MICHAELS representing the Corporation of 
the City of Peterborough 
ROBERT DOUMANI representing the Glenwater Rate- 
payers Association (Mrs. Joan Taylor) 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: JUNE 7235 Lor 9 


In respect of this Tribunal hearing, the Tribunal specified 
as parties to the proceedings, Mrs. Joan Taylor both in her per- 
sonal capacity and as Secretary to the Glendale Ratepayers Asso- 
ciation, and the City of Peterborough, Further, the Tribunal being 
of the opinion that it is impracticable to give notice of the 
hearing to all or any of the parties individually because the 
parties to the proceedings before it are so numerous and the in- 
terested parties could not readily be discerned, did instruct 
the Registrar to insert an advertisement in the Peterborough 
Examiner as notice to all concerned of the Appointment for and 
Notice of this hearing. 


The application was initiated in January, 1978. A prelimi- 
nary survey was made for the Board on 30th January, 1978. A let- 
ter dated June 30th was sent to Mr. S. Hendry, Clerk of the Muni- 
cipality, informing Council of a pending application for a liquor 
licence on the property in question. 


After an advertisement in the Peterborough Examiner a pub- 
lic meeting was held by the Board in Peterborough on December 6th, 
1978. There had been no communication from City Council and no 
one appeared on its behalf at the hearing. 


There was filed a petition headed: 


"The resident surrounding the Ace Submarine premises on 
Water Street strongly object to their application for a 
liquor licence. This is a quiet family area that does 
not need its property and children subject to the type of 
notice and harassment common to a drinking establishment." 
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Twenty-four of the 26 petitioners live on Glendale Drive 
which is the nearest residential street, parallel to Water Street, 
and the other 2 live nearby on Water Street, so that the petition 
emanated from persons in the area most directly affected. 


The Vice-principal of the Adam Scott Collegiate wrote of 
concern. 


Seven objectors appeared in person. 


The Board summarized the position of the objectors as ''con- 
cern as to possible noise from undesirable music, as well as paren- 
tal objections that insofar as sale and service to minors might 
develop." 


After the hearing, in a letter dated December 7th, the 
applicant's solicitor advised that the applicant would accept 
a licence subject to a term and condition that no live or unduly 
harsh music be permitted.... and that the gas pumps be removed. 
(lt is to be noted that this* latter=action 6s required by tie 
Regulations) . 


A letter dated December 13th was sent to the applicant's 
solicitor advising of conditional issuance. The letter was not 
sent to the objectors. 


By letter dated December 22nd, R.B. Mills, licence officer, 
advised S. Hendry, Clerk of Peterborough Council, that a further 
hearing relative to the application was scheduled. "The purpose 
of the meeting is to hear further submissions from interested 
persons in respect of this application". 


By letter dated 28 December, 1978, R.B. Mills advised the 
solicitor for the applicant that in reference to the approval 
letter of December 13th the decision was withdrawn by the Board. 


Following a hearing the Board issued its decision on the 
is taMarois s07,9-2 


"The decision ...has been arrived at after consideration 
OL Many; fackors2. 2+ The purpose of Council's being in- 
formed was to provide an opportunity for Council to 
make respresentation in writing or attend the public 
meeting which was duly advertised. No further informa- 
tion was forthcoming from Council. 


However, there were at the December 6th meeting a number 
of citizen objectors who expressed concern as to pos- 
sible noise from undesirable music, as well as parental 
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objections insofar as sale and service of liquor 
to minors might develop. A citizen petition was 
also presented in objection. 


In addition, a letter was filed at the meeting by 

the Vice Principal of Adam Scott Collegiate expressing 
opposition on behalf of theAdministration and staff 
but at the same time indicating that the present atmos- 
phere of the restaurant is very warm and wholesome. 


Subsequent to the public meeting on December 6th, the 
following letters and petitions were received." 


(Some 14 items are listed). 


"As a result of these late filed objections, in a letter 
dated December 28th, the decision indicated by the Board 
on December 13th was withdrawn in order to provide the 
citizens with an opportunity to express opinions and to 
assess if such objections varied in any degree from those 
expressed at the public meeting of December 6th. 


The meeting was again convened on Tuesday, February 20th, 


1979 at which time certain interesting facts were provi- 
ded, as follows: 


The area in question is zoned C4 in which a restaurant 
is a permitted use. The City of Peterborough did issue 

a building permit based on plans submitted by the appli- 
cant for the proposed licensed premises. 


The City Council did not reply to the Board's letter 
prior to or at the public meeting of December 6th, 1978, 
Pieinra vettervor January 16th, 1979, notice ofa 
recommendation of the committee of the whole indicated 
support of the efforts of the residents of North Water 
Street. 


Section 6 of The Liquor Licence Act indicates that an 
applicant is entitled to a licence with certain exceptions, 
one of which is the needs and wishes of the public in the 
municipality. 


The Council, speaking for the municipality, has seen fit 
in its wisdom to zone this particular property C4 with 
a restaurant as a permitted use and further, to issue a 
building permit based on plans for a licensed restaurant. 
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In consideration of all the foregoing factors, the 
decision of the! Board isias) tollows: 


The Board APPROVES a Dining Lounge Licence for the 
Shangrila Chalet Restaurant with the following terms 
and conditions: 


The removal of gas pumps from the property. 


23 No live or raucous music or any music of a 
disquieting nature to the neighbourhood. 


om Hours of service of alcoholic beverages: 
12:00: noon’ to "12700 midnight Monday “to 
Saturday inclusive. 
12:00 noon to 10:00 p.m. Sunday. 


4, Complete separation with no internal communi- 
cation between the fast food outlet and the 
licensed premises by the public. 


DF. Dining lounge premises to be vacated by patrons 
by 2) gen 


Mrs. Joan Taylor et al, Peterborough Council and 2 citi- 
zens appealed. 


The premises are situated on the west side of Water Street 

in the City of Peterborough. Water Street is a 4-lane thorough- 
fare leading from the north end of Peterborough to the centre of 
the City. An extensive area in this part of Peterborough is desig- 
nated on the Official Plan passed. in 19/1 for residential use. 
The lands occupied by these premises were thereafter zoned Com- 
mercial (C4). Two small pockets slightly north of the premises 
were also zoned commercial; one is the site of a Sunoco Gas Ser- 
vice Station and the other site includes a Mac's Milk Store. 


The premises are completely surrounded by homes on resi- 
dential streets with the nearest home being some 75' to the south. 
The initial survey made on behalf of the Board noted the location 
as 'commercial', the nearest dwelling a house at a distance of 
approximately 200' and located across the main street, the nearest 
community facilities as: 


Adam Scott Collegiate 

Edmison Heights Public School 
Fairhaven Home for the Aged 

St. Stephen's Presbyterian Church 


all at a distance of approximately one-half mile. 
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The single storey premises were originally used as a garage 
and subsequently the owner thereof upon permission from the City's 
Committee of Adjustment, converted the property to a car sales 
outlet. The operation was quite small with a low profile. The 
premises were purchased by Ace Submarine Limited in 1977 and were 
converted to a take-out restaurant with a small inside dining area. 
The service was based on those sandwiches now known as 'submarine’. 
The design of the applicant was to enlarge these premises and to 
convert them into a restaurant with two dining areas for a total 
of 120 persons (ultimately between 140 and 160 persons). 


The Ace submarine operation was to be continued as a take- 
out facility with a small eating area in a separate extension of 
the main premises. The two operations were to be separate physi- 
cally and in operation. There was to be a new patio area in a 
corner between the restaurant and take-out area. There would be 
access to and from the take-out area (Ace Submarine), but the 
dining lounge would only have an exit door with panic hardware 
leading to the patio. The restaurant would have a dance floor 
and bar. 


The applicant had expended some $20,000 to December 7th, 
1978 and some $10,000 between December 7th and February lst, 1979, 
Be $15,000 since. The total project would cost upwards of 
200, 000. 


Prior to the meeting of February 20th, 19 letters objecting 
to the issuance were tiled. They covered a variety of objections 
including the following comments which were repeated in similar 
phrasing: 


"The Ace property is completely surrounded by residen- 
tial property. I cannot think of another restaurant/ 
bar/tavern located so completely in a residential 
area anywhere in this or any other comparable city." 


- "The property stands alone in the middle of an entirely 
residential area. The majority of property owners 
bordering on this property are concerned about the 
creation of a "tavern atmosphere" so close to their 
properties and facilities, etc." 


"As a submarine sandwich outlet, this business is the 
center of attraction for the young people of our 
community, and as I understand, it will continue to 
be so. It is located near schools, single family 
dwellings and adjacent to a busy arterial street 
leading to the nearby township. Along with public 
and secondary schools, Trent University is also 
nearby. 
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The influx of people into the area that would be 
attracted by the liquor license would seriously 
upset the ecology of the neighbourhood, and along 
with the unnecessary exposure to our youth, would 
appear to be an application that would require 
careful study, considering all the evident problems 
that could be imposed on the community." 


- "A secondary school with an enrollment in excess of 
1400 students is approximately one and one-half 
blocks away. The creation of a tavern within such 
a close distance, to thissschool canvoniy /léadete 
problems for all concerned. Alcohol in society 
today is a problem, why encourage it among younger 
people!" 


"The connection between a tavern and a submarine 
restaurant conveniently located between a high 
school and a university is nothing more than an 
opportunity to create a hangout for young people 
attracted to this type of environment...cannot re- 
call such establishments trespassing on all four 
sides into the front and backyards of an above 
average residential neighbourhood....This location 
for a tavern in my opinion is ridiculous and a 
blight on our river front property that was once 
being considered zoning as parkland." 


- "As parents of children at Queen Elizabeth School, we 
view with great concern the recent application and 
subsequent approval for a liquor licence by the owner 
of Ace Submarine. 

- At present, Ace Submarine is a well established 
gathering place for students, at lunch, after school 
and after dances. At a time when we are all so well 
aware of the problems with teenage drinking, to make 
liquor more accessible would surely be unwise. 

In the interest of the students, we ask you to please 
reject, this-application," 


"While the Liquor Licence Board is not charged with 
the ensuring that underage persons are refused ser- 
vice in such establishments, the Board, by control- 
ling the location of these establishments plays no 
small role in the availability of liquor to underage 
persons. The siting of this establishment so close to} 
a large high school constitutes a lack of sensitivity 
to a very real problem in our society. One need only 
read the paper to establish that alcohol is a problem 
which does not recognize an age limit of 19." 
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- "The area surrounding 1097 Water Street is quiet and 
residential and should not be subjected to the usual 
problems of noise and misconduct that are associated 
with drinking establishments." 


- "We live directly across the street from this establish- 
ment and already have problems with young people caus- 
ing disturbances and racing cars around the parking lot 
until two and three o'clock in the morning. We have no 
reason to believe that this will improve with the expan- 
sion of and the obtaining of a liquor licence by the 
Ace Submarine." 


- "The type of proposed operation described by Ace indi- 
cates that the noise, rowdiness and hot-rodding 
already experienced by the resident will only worsen 
if a liquor licence is granted." 


- "Any attempts to contain loud and raucous noise or 
music as mentioned in Mr. Mills' letter of December 
13, 1978 will, in my opinion, be completely ignored." 


[ew tast. food outlet of this nature will attract the 
fast drinking crowd - undoubtedly their business will 
increase as will traffic offenses." 

- '...granting of this licence would alter the basic 
nature of the neighbourhood." 


- "Granting a liquor licence for this property would be 
extremely detrimental to the local residents." 


- "This type of establishment is most unwelcome in a 
residential community and will result in a decline 


of property values for established residents in the 
area." 


- "Peterborough is a community where commercial develop- 
ments such as this can be built in areas which will 
cause little disruptions to those around. Let's con- 
sider these areas. The granting of a liquor licence 
to this applicant in this area has nothing but negative 
implications to our immediate community in the long term." 


- "I would feel that there are enough liquor outlets in 
the downtown area without having this type of an esta- 
blishment in the outlying areas." 
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Newspaper clippings were presented including one headed 
"DRINKING AND DRIVING.... AND DEAD" - if a disease were killing 
as many young people as impaired driving it would be a national 
emergency. Then why do so few people care." 


A petition of 22 residents on Water Street was filed in 
objection headed: 


ee Disturbances are difficult to tolerate now - 

wikhioclosing at S700Garm: 

....his property is bounded on all sides (other than 

the highway) by residential property. Also, re school 
children, the FRONT page of the Globe and Mail, 8th 

December, 1978 will support our deep concern in that 

area." 


At the meeting of February 20, 1979 some 14 objectors 
were present in a personal or representative capacity. A peti- 
tion of some 300 names was filed: many of the signatures were 
from the immediate and surrounding areas. 


At that February 20th meeting there were filed some 6 let- 
ters expressing support from various points of view -'"'the north 
end certainly needs this type of licence to further its develop- 
ment’ (Mac’s Mrik® letter)’. 


-'a family type restaurant and lounge with 
liquor privileges has long been overdue 
in the north end" (Riverview Sunoco) 


- “area should benefit from such an establish- 
ment close at hand. 


- "beneficial to the surrounding area" 


- "for too many years we have had to travel across 
town for this kind of service." 


Two petitions of some 75 names "not opposed'' and supporting the 
issuance of a liquor licence were filed. It is to be noted that 
many of the names were from an apartment house some distance away 
and the remainder of the signatories were scattered at some dis- 
tance. 


The Tribunal hearing was attended by 2 Aldermen and some 
46 persons (many from the immediate area) in opposition to and 
some 5 (2 from 1086 and 1191 Water Street) in support of the 
issuance. Mr. Peter Norris of 1018 Glendale Drive (near the 
premises) who had been appointed by the Glenwater Ratepayers 
Association to speak on their behalf reiterated most of the 
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objections already stated and added concerns about moral influence, 
safety of young children, and vandalism. 


Mr. Dave Gaze, the operator of the service station at 1119 
Water Street 300' north of the premises testified in favour of 
the issuance in that it "would help the north end" and his patrons 
could walk to Ace. 


Mr. Andrew Stewart of Adam Scott Collegiate Insitute read 
into the record a letter signed in kis capacity as Student Coun- 
cil President. 


regarding the proposed licensing....the Student 
Council of Adam Scott Collegiate Vocational Institute 
passed a motion to the effect that, "We do support the 
community group who oppose licensing Ace Submarine on 
Water Street". 


It was felt that such a liquor licence would encourage stu- 
dents to frequent this establishment during spares and lunch hour. 
The problem of alcohol abuse would only be increased. 


In addition, it was believed that such an establishment has 
no place in a residential area. 


The issue of safety was also raised. Students patronizing 
this licensed restaurant would no doubt use their cars. On their 
tecturn to school some would! be under the influence of alcohol. 


We share your concern for the safety and welfare of our 
community." 


Mr. Stewart had attended Ace Submarine a few times; he des- 
cribed the operation as decent and no different from other simi- 
lar operations. 


Mr. John McCormack, Principal of Adam Scott Collegiate, 
expressed his concern about the potential problems believed to 
arise from the accessibility of liquor if Ace Submarine were 
licensed, there being in his opinion ‘almost no access' at the 
present time. 


A petition signed by members of the congregation of St. 
Stephen's Presbyterian Church was filed. Other petitions objec- 
ting were filed. 


It is to be noted that when the applicant applied on Decem- 
ber 4, 1978 to the Committee of Adjustment for (and received) a 
variance with respect to the front set back the residents in the 
neighbourhood objected. When the Planning Committee in its consi- 
deration of a review of the Official Plan wherein the ‘update’ 
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included a proposal to designate the lands as suburban commer- 
cial the overwhelming objection of residents of Glendale Drive 
and Water Street area was the basis for a deletion of the pro- 
posal, and a change to medium density residential. (With respect 
to Sunoco's lands at 1119 Water Street the designation was 
changed to neighbourhood commercial - apparently without objec- 
ELoti)’. 


In 1974 land (400 x 80') behind the premises zoned C4 was 
surveved, subdivided and purchased as an extension to lots by 8 
homeowners on Glendale Drive. They are presently applying for Rl 
zoning for the property. A meeting had been held by a group of 
residents in the immediate area with the applicant's designer 
who made "'a very good presentation" to them. In spite of this 
the unanimous decision by all those present was "that the appli- 
cation be rejected". 


The preliminary survey had stated "there is no licensed 
establishment in the area. The nearest establishment is downtown, 
which is approximately two miles". Since the initial survey there 
was licensed following the same meeting of December 6th the Shish- 
Kabob Hut as a dining room a mile or so away. 


Patricia Cawker, a liquor licence inspector with the Liquor 
Licence Board for Peterborough for 4 years, testified that in 
the City of Peterborough there are some 50 licensed establish- 
ments. The majority of these are in the downtown area, in a high- 
way strip in the south of Peterborough, and in commercial and in- 
dustrial locations. Only one establishment could be described as 
being in a residential area and that in fact was in a mall with 
an apartment house adjacent. 


About 10 downtown licensed establishments are within 6 
minutes of the premises and more licensed establishments are with- 
in seven to 10 minutes. The ready access is provided by virtue 
of Water Street. City Hall is but 6 minutes away. There is a 
licensed premises at Trent University which is some 2 miles to 
the north of the premises. 


Evidence was placed before the Tribunal with respect to 
the financial position of the applicant as contemplated by sub- 
clause (1) of Section 6 (1)\(c) of “the Liquer, Licence Act tae 
and with respect to the past conduct of Harry Voultsos, the sole 
director and shareholder of the applicant as contemplated by sub- 
clause (ii) of Section 6 (1) (c) of The Liquor Licence Acty L9ge 
In the light of the finding reached by the Tribunal with respect 
to the exception set forth in Section 6 (1) (g) the Tribunal makes 
no finding in respect of these two matters. 
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A considerable amount of planning opinion and evidence was given 
on behalf of the applicant and the City which the Tribunal has 
noted. 


A reading of the decision of the Board leads clearly to 
the conclusion that the Board gave great weight to an inaction, 
and to certain actions of the Council of the City of Peterborough 
as it viewed them, namely: ‘Council did not reply to the Board's 
letter prior to or at the public meeting of December 6, 1978", 
“speaking for the municipality, it has seen fit in its wisdom 
to zone this particular property C4 with a restaurant as a per- 
mitted use and further, to issue a building permit based on plans 
for a licensed restaurant." 


The Tribunal had the opportunity of hearing the City Clerk 
give testimony and believes his testimony that he had no know- 
ledge of the receipt of the letter. He had searched for the same 
on December 7th and did not find it. However, the Clerk was aware 
of the published notice. The matter was dealt with after December 
6th as a result of representations of ratepayers, resulting in 
the Council resolution of January 16, 1979 filed with the Board. 


"That this Council supports the residents and 
neighbours of north Water Street in their 

efforts to prevent a liquor licence being issued 
to Ace Submarine for premises at 1097 Water Street 
and that a letter in this regard be sent to the 
Liquor Licencing Board stating Council's position". 


In respect of the zoning of the property the explanation 
given by the City Planning Director was that the zoning was not 
a deliberate one as an exception to the Official Plan use but 
because of an existing non-conforming use, and further, that the 
issuance of a permit was done because in the opinion of the city 
officials the application therefor was in conformity with the 
zoning by-law and they had no alternative but to issue the permit. 


Under the circumstances the Tribunal is of the opinion that 
the actions of the Council at no time indicated tacit or other 
approval of the licensing of the restaurant. The Council had cla- 
rified its position prior to the February 20th meeting. 


In any event, the action of the Council is but a single 
factor in the consideration of an application of this nature. 


The Tribunal interprets the action by the Peterborough 
Council as not taking any general position, nor as setting out 
guidelines for a continuing position in the matter of applications 
for liquor licences within the municipality, but merely as 
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supporting the residents in the neighbourhood of Water Street in 
their objection with respect to Shangrila Restaurant. There would 
appear to be an approach against licensed establishments in resi- 
dential areas. 


The wording of the Liquor Licence Act, 1975 (in Section 6) 
clearly indicates that there is an entitlement to a licence, 1.e% 
the applicant is entitled to be issued a licence unless he comes 
within certain exceptions. listedyin Section 6° (1)(a) to Ce). 


The exception to entitlement set out in Paragraph (g) is 
"where the issuance of the licence is not in the public interest 
having regard to the needs and wishes of the public in the muni- 
cipality in’which the premises is located.” it is a matter or 
judgement for the Board to determine what is ‘in the public 
interest' and the basis of this is a "regard" by the Board ''to 
the needs and wishes of the public in the municipality." This 
determination is not an easy one. 


The Tribunal has heretofore. held) (Pros™kestaursnt. 77 
148 at Page 155) as to what is to be considered. 


There is little in the present decision of the Board with 
respect to the consideration and determination of the needs and 
wishes of the public except a reference to the applicable section 
(bottom Page 4) and the inference that the attachment of the 
terms and conditions related directly to some of the concerns 
expressed. 


An expression as to the needs and wishes of the public in 
the City of Peterborough is to be gathered in the main from the 
drawing of a consensus from the viewpoints expressed directly and 
indirectly, and in many ways by members of the public. 


Though many specific objections were detailed, it emerged 
that the underlying objection was the potential effect on the 
residential character of the neighbourhood, and on the young per= 


sons of that community. The concerns were sincerely and strongly 
held. ; 


The Tribunal finds: The wishes expressed of what appears 
to be the substantial majority of a major residential area of 
Peterborough are clear - a licence should not be issued. There 
was little general and minimal local support for the issuance. 
Little need, and that mainly for convenience, was expressed. 
The Tribunal finds that the needs of the residential community 
involved with respect to licensed dining establishments can be | 
fully and readily satisfied within the present licensed establish- 
ments: of the city, 
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The Tribunal is of the opinion that the needs and wishes 
of those who support the issuance of a licence to Ace Submarine 
Limited can be satisfied at other licensed establishments within 
the municipality, but the needs and wishes of those who oppose 
the issuance can only be met by a refusal to issue the licence 
applied for. The Tribunal is of the opinion that the situation 
is exactly that envisaged by the Legislature in its enactment 


of Section 6 Subsection (1) Paragraph (g) of The Liquor Licence 
Bee, 1975. 


The Tribunal is empowered under Section 15 (3) to substitute 
Pes opinion, for, that of the Board. 


The Tribunal finds that the issuance of a dining lounge 
Ticence to the applicant herein is not in the public interest 
having regard to the needs and wishes of the public in the Muni- 
cipality of Peterborough. 


THE TRIBUNAL HEREBY REVOKES the decision of the Liquor 
Licence Board herein, of the lst day of March, 1979. 
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STAGE 212) HOTEL 


Dining Lounge and Lounge Licenses 
issued to 

212 Dundas Street East Ltd. 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN WI8ERECKSONG® OFC?) eand 
BARBARA J. SHAND, MEMBERS 


COUNSEL: TERRENCE W. CASKIE representing the Licensee 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: NOVEMBER 28, 1979 


212 Dundas Street East Ltd., the Licensee herein, is the 
owner of Stage 212 Hotel, located at 212 Dundas Street East, in 
the City of Toronto and Kenneth P. Murray is the President of the 
Company. The licensed premises were, at all material times, 
managed by John Bruno and Norman Murray. The Licensee is the 
holder of Dining Lounge Licence No. 0479 and Lounge Licence No. 
7881. 


On the 16th day of October, 1978 the Liquor Licence Board 
issued a notice of proposal to suspend for a period of thirty 
(30) days the dining lounge licence and the lounge licence is- 
sued in respect of the premises for the following reasons: 


"On September 6th, 1978, the said Norman Murray 
pleaded guilty and was convicted of keeping a 
common bawdy house on the said premises and John 
Bruno pleased guilty and was convicted of permit- 
ting the premises to be used as a common bawdy 
house. 


Management and control of the licensed premises 
have been delegated to the said Norman Murray 
and John Bruno and the licence holder is there- 
fore in law responsible for the acts of the said 
persons. 


For the above reasons, the past conduct of the 
officers of the licensee corporation afford rea- 
sonable grounds for belief that business will not 
be carried on in accordance with law and with inte- 
grity and honesty. " 
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After a hearing on December 11th, 1978, the Liquor Licence 
Board found that: 


" .the past conduct of the Licence Holder has 
been in contravention of the Act and Regula- 
tions appurtenant thereto, the particulars of 
which are set forth in its ‘Notice of Proposal' 
bearinerdate October, 16th, 1973." 


and order that: 


"..the aforesaid Licences, namely, the ‘Dining 
Lounge’ and 'Lounge' Licences granted to 212 
Dundas Street East Ltd., in respect of the 
Stage 212 Hotel, be "SUSPENDED" for the period 
commencing at the opening hour on MONDAY, JANUARY 
181 ,/.1979%5 and toscontinue in effect iuntil the 
opening hour on MONDAY, JANUARY 22ND, 1979." 


The hearing before the Tribunal was delayed from time to 
time to allow other Courts to hear and dispose of certain charges 
considered to be relevant to the matters before the Tribunal. 

The Tribunal wishes to note that a stay or adjournment of proceed- 
ings before it shall not be automatic where there are criminal 
charges pending against parties before the Tribunal unless pre- 
judice is apparent. 


At the outset of the hearing Counsel for the Board and for 
the Licensee introduced certificates of conviction dated September 
6th, 1978 with respect to Norman Albert Murray and John Gennaro 
Bruno. There is no issue with respect to the certificates and they 
were introduced as exhibits on consent. The convictions relate to 
charges against the individuals as follows: 


As against John Gennaro Bruno: 


“unlawfully did being the owner or person 
having charge or control of premises known 
a6 STAGE, 22) at. 222. Dundas..ostreet «East, 
Toronto permit such premises or a part of 
such premises to be let or used for the 
purpose of a common bawdy house." 


As against Norman Albert Murray: 


"did keep a common bawdy house at Stage 212, 
212 Dundas Street. EastieToronto,” 


The certificates indicate that pleas of guilty were entered to 
the charges. 
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Inspector Leslie of the Liquor Licence Board testified 
that the establishment was visited by him since January 2nd, 
1979 an average of three times per month. He indicated that the 
hotel had been called the Westover Hotel before its name was 
changed to Stage 212. He described the location of the dining 
lounge and lounges and stated that a lounge and dining lounge 
are located on what he described as the basement level while 
there is an additional lounge at street level at the north end 
of the building. No evidence was introduced concerning any 
objectionable activity at the north end lounge. 


The Inspector testified that there were sixty-four (64) 
rooms in the establishment although he was of the opinion that 
not all were in use at the time of the hearing. The establishment 
is in a rough neighbourhood according to the Inspector although 
it has been cleaned up to some extent. He stated that the hotel 
was frequented by businessmen and others and that during his 
visits he discussed the operations with Mr. Kenneth Murray and 
others and received the full co-operation from the staff of the 
hotel. He testified that there was no problem in terms of com- 
pliance with the Act and Regulations that he was able to observe 
and that the hotel was as well run as any other establishment 
that he visited. He stated that he had no personal knowledge of 
the incidents referred to in the Notice of Proposal filed by the 
Board and further had no personal knowledge with respect to any 
subsequent allegations. He did say that when he visited the pre- 
mises he saw no signs of solicitation and based his opinion on 
the fact that he had been with the Metropolitan Police Force for 
some twenty-nine (29) vears. 


Set. Thomas Stephen was called by the Board and indicated 
that he was a twenty-seven (27) vear veteran of the Metro Toronto 
Police Force with the last ten (10) years being spent in the Mora- 
lity Squad. His testimony concerned monitoring of the licensed 
premises on a number of occasions together with some personal 
visits and can be summarized as follows: 


July 8th, 1977 - Stephen attended at the premises on a Friday 
afternoon at about 2:00 p.m. and asked to see Ken Murray, the 
owner. He also met an individual by the name of John Bruno and 
had a lengthy conversation with him and Mr. Murray. Stephen 
testified that he told Mr. Murray that the hotel was being used 
as a bawdy house and that he cautioned Ken Murray. Stephen said 
that Ken Murray responded by saying that he had fired all of the 
old waitresses and waiters and was attempting to clean the place 
up. Stephen also said that Bruno asked for time to allow the 
hotel to take steps to compensate for the loss of room revenue 
which would result if prostitution was stopped in the premises. 
Stepnen indicates that a request was made for the police to 'cool 
it' while changes were made to the operations of the hotel. 
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August 17th, 1977 - Stephen again attended and spoke to John 
Bruno. Stephen said that Bruno indicated that they had tried to 
cut down on the action but that they were in a financial bind. 
Mr. Bruno suggested that separate entrances were being arranged 
to help alleviate the problem and Mr. Stephen stated that he dis- 
agreed with the suggestion since it might only hinder or thwart 
the police. Mr. Bruno asked for a few more weeks' grace to get 
rid of the "hookers" or else the hotel would go under. Mr.Stephen 
indicated that he did not agree to any extension. 


March 9th, 1978 - Sgt. Stephen indicated that during March two 
undercover men had spent some time monitoring comings and goings 
at Stage 212. A raid was conducted on March 9th,1978 by some 
thirty (39) officers and a number of men were charged as found- 
ins while Norman Murray, John Bruno and others were also charged 
as keepers of common bawdy houses. A whole series of people were 
charged which ultimately led to pleas being entered by two women 
and by Norman Murray and John Bruno as previously mentioned. 


Apparently it was as a result of the raid on March 9th, 
1978 that the Liquor Licence Board took action and forwarded its 
proposal to suspend the licence. Prior to the Board forwarding 
its Notice of Proposal a further raid took place on August 30th, 
1978 at which time charges were laid against a number of indivi- 
duals including Kenneth Murray but all were subsequently acquitted. 


The evidence further indicates that an additional raid took 
place on December 21st, 1978 but to date the charges are still 
pending and have not been disposed of. 


Sgt. Stephen indicated that he also conducted additional 
monitoring as follows: 


Peete ACen. =e stated that he went’ back, at..9: 30.p.m...in 
the evening and encountered one William Catalano who was incharge. 
Sgt. Stephen described Catalano as an individual with an unsavoury 
reputation and states that Catalano introduced himself to Set. 
Stephen as the manager. Stephen indicates that his surveillance 
indicated that there was a woman who was a known prostitute who 
was told to leave on that evening. 


January 6th, 1979 - Stephen attended at 11:99 p.m. and again 
Catalano represented himself to be the manager. Stephen indicated 
that two lone women were in the bar, both being well-known to him 


as prostitutes. He states that he told both of them to leave and 
also told the manager about their presence. 
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January 3lst, 1979 - Stephen attended with Constable Dove at 
midnight. Ken Murrav was there and Stephen indicates that he 
spoke to Ken Murray and said that there were four women in the 
bar who were all active prostitutes. Stephen indicates that Ken 
Murray told) him that it. Wass not. fiseresponer bility Co, eli ame 
prostitutes to leave but that that was Stephen's job. Stephen 
indicates that he cautioned Ken Murray and felt that Ken Murray 
was not very co-operative. 


April. 24th, 1979 -. When Stephen attended on this occasion a 
Russ Castle was manager and Ken Murray was not there. He states 
that John Bruno came in and stated that he was filling in while 
Ken Murray was at home suffering from nervous exhaustion. John 
Bruno indicated to Stephen that the hotel keys for the bedrooms 
were now being more closely controlled and monitored but Stephen 
stated that it was his view that this in fact might have been 
one way to conceal which rooms were being rented for the purpose 
OLN pPLOSt Meuron. 


September 29th, 1979 - Stephen attended at 10:00 p.m, and again 
encountered Russ Castle and sat in the lounge with him. He states 
there were five other lone women who upon seeing the surveillance 
went to a washroom and stayed for five (5) minutes and then left 
the premises altogether. 


Sgt. Stephen states that in his opinion the hotel has a repu- 
tation of being a place where you can pick up a prostitute and is 
in a well-known red-light district. 


In cross-examination, Mr. Caskie, Counsel for the Licensee 
questioned the objectivity of Spt. Stephen and suggested that he 
harboured a bias against the owner of the premises, Ken Murray. 
Mr. Caskie led Sgt. Stephen through changes which were made to 
the premises including the institution of rules of conduct which 
were issued to the staff and better security with respect to in- - 
gress and egress to the hotel bedrooms. Sgt. Stephen refused to 
acknowledge that the changes made would result in better control 
and theorized that they could also be used to hinder police ef- 
forts tomconteroleproestreution at otvace 2La7 


Kenneth Murray testified on behalf of the company and pre- 
sented himself as a married man with three children. He indicated 
that he purchased the premises in 1975 when the licensed rooms 
were not being operated and proceeded to conduct certain conver- 
sations with representatives of the Liquor Licence Board and the 
Morality Squad of the Metro Toronto Police. He testified that as 
a result of his conversations he received advice as to how to run 
the premises. It is the Tribunal's view that this evidence is in- 
dicative of the fact that Mr. Murray knew at the very beginning 
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what the reputation of the premises was and this becomes rele- 
vant in assessing his evidence as against the evidence of Sgt. 
Stephen. Mr. Murray also testified that substantial sums were 
expended by him in renovating the hotel including the bedrooms. 
He told of his efforts to institute a new entertainment policy 
including big name jazz musicians. It appears that after a short 
period of time and substantial losses he eventually went back to 
striptease. Mr. Murray testified that the hotel emplovs some 
twenty-two (22) to twenty-six (26) people and that his wife now 
acts basically as the general manager on a daily basis while he 
is there daily as well. Mr. Murray disputed Set. Stephen's ver- 
sion of a meeting where Sgt. Stephen said Ken Murray and John 
Bruno had asked for time and had asked the police to ‘cool it’. 
He said he felt there were problems but at no time did he use 
the words attributed to him by Sgt. Stenhen and appears to have 
no recollection of Bruno using the words. Mr. Murray admits that 
there were problems with prostitution but his relationship with 
the police was always good and he attempted to co-operate. 

Mr. Murray testified that he has gone through numerous managers 
and desk clerks and requested a meeting with the police in 1978 
because he thought he was being harrassed by Sgt. Stephen and 
the Morality Squad. Mr. Murray further stated that he has been 
attempting to sell the business but has been unsuccessful to 
date. 


Mr. Murray states that even though prostitutes have been 
in his premises his modifications to the ingress and egress of 
the premises havébeen aimed at making access to the bedrooms 
difficult if not impossible and he disagrees that there was the 
frequency of use of the bedrooms as stated by Sgt. Stephen. 


Ruth Murray, the wife of Kenneth Murray, testified that 
she is essentially the general manager of the premises and now 
works with her husband as part of a management team. She states 
that the premises have had poor publicity because of charges 
laid against it and only now is the establishment making ends 
meet to the point where the financial pressure is off. She states 
that if the suspension of the Board was implemented it would lead 
fo Linancial ruin. 


In addition to the witnesses called by Mr. Caskie, he also 
chose to introduce by way of transcript evidence on consent the 
remarks of His Honour Judge Ross when sentencing John Bruno on 
September 6th, 1978 and when acquitting Kenneth Murray and others 
on charges of keeping a common bawdy house. These latter charges 
arose out of a raid which took place on August 23rd, 1978 which 
was referred to earlier in the summary of Sgt. Stephen's evidence. 
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The Tribunal has had the opportunity to assess the witness 
Stephen by viewing his demeanour in the witness box and his res- 
ponses to questions in examination-in-chief and cross-examination 
and find that his evidence has been uncontradicted in most material 
respects. The Tribunal is further of the view that the suggestion 
or allegation of bias or harrassment has not been amply established 
by the Licensee or supported by evidence called on behalf of the 
Licensee. The Tribunal is of the opinion that if anything the 
officer was acting responsibly given the events that transpired 
over a lengthy period of time and is not prepared to accept the 
Licensee's suggestion that there was harrassment or bias on the 
part “ot Set, Stephen: 


Mr. Caskie urged the Tribunal to find that the Licensee 
had achieved compliance as set out in Section 16 (2) of the Act. 
The Tribunal is of the view that this section is inapplicable to 
this kind of factual situation but even if the section did have 
some application the argument would not succeed in the Tribunal's 
opinion because of the following factors: 


(a) The Licensee knew the reputation of the 
establishment in 1975 but yet there is ample 
evidence to infer that prostitution carried 
on in the premises unabated for a substantial 
period of time after the Licensee acquired 
the premises. 


(b) The surveillance which was carried out and 
the numerous visits by Sgt. Stephen during 
the summer of 1977 to March of 1976 strongly 
indicate that the premises were being used 
as a bawdy house. 


(c) It is possible to draw an inference from the 
reasons of His Honour Judge Ross in his 
sentencing of John Bruno which support the 
evidence of Set. Stephen that in fact the 
premises were being used as a bawdy house. 


(d) The réasons Lor vacaurttal rendered py His 
Honour Judge Ross while not supporting the 
criminal onus necessary to support a conviction 
under those charges still contain information 
which would allow the Tribunal to infer that 
prostitution was going on at the Stage 212 
Hotel even though numerous visits by represen- 
tatives of the Morality Squad and a raid by 
the Metro Toronto Police had already taken 
place during the period August 1977 to March 
of 1978. The charges being dealt with by 
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Judge Ross concerned a raid in August of 
1978 indicating that the effect of the 
surveillance and police activity on the 
Licensee may well have been minimal. 


(e) The sum total of the evidence filed by the 
Board casts doubt on the success of the 
Licensee in dealing with the problem. 


The, Tribunal therefore is of the view that the Licensee 
PminecOoncLavyention, OL, section.6. (1). (c)' (ii) of) the Act which 
staces as follows: 


pine past conduct of its)officers or directors 

or of a shareholder who owns or controls 10 per 
cent or more of its issued and outstanding equity 
shares as determined under section 20 affords 
reasonable grounds for belief that its business 
will not be carried on in accordance with law 

and with integrity and honesty," 


and confirms the decision of the Liquor Licence Board dated 
December llth, 1978, and directs the Board to set the exact 
period of suspension. 
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STARS RESTAURANT, Brampton 


Dining Lounge Licence 

issued to 

371800 Ontario Limited 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN W. ERICKSON, Q.C., VICE-CHAIRMAN 
as CHAIRMAN 
JACK Ge SoM cand 
BARBARA J. SHAND, MEMBERS 


COUNSEL: R.E. PROUSE, Q.C. representing the Licensee 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: NOVEMBER 27, 1979 


371800 Ontario Limited is the licensee #021019 of the 
establishment classified as a restaurant with a Dining Lounge 
Licence and known as Stars Restaurant, 107 Kennedy Road South, 
Brampton. 


After a hearing on July 26th, 1979, the Board found a con- 
travention of Section 6, Subsection (5)(a) of Regulation 1008/75 
under The Liquor Licence Act, 1975, and ordered that: 


"commencing MONDAY, AUGUST 13th, 1979, there shall 
be attached to the said Licence the ''TERM and 
CONDITION" that the sale of alcoholic beverages 
in the Dining Lounge of Stars Restaurant shall 
CEASE at 10:00 p.m. daily until such time as 
the requirements of Section 6, Subsection (5) (a) 
of Regulation 1008/75 are met." 


After the Tribunal hearing upon consent, the Tribunal 
ordered and directed as follows: 


de That the Liquor Licence Board of Ontario proceed 
with the pending application for transfer of 
licence No. 021019 to Bill Kanellopoulos at its 
earliest opportunity. 


va That concurrent with the hearing of the application 
for transfer that the Board reconsider its Order 
dated the 26th day of July, 1979 which attached a 
Term and Condition to the Dining Lounge licence. 


og 


Until the Board conducts the above-mentioned 
hearings the Licensee shall be entitled to 
conduct the sale and service of liquor in its 
establishment during the hours prescribed by 
Section 6 of Ontario Regulation 1008/75 under 
PRen Liquor LGicence.Act)) 1975..." 
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UNDERMOUNT TAVERN 


Dining Lounge Licence 

issued to 

360514 Ontario Limited 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: JOHN YAREMKO, 0.C., CHAIRMAN 
JACK C. SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: TIMOTHY A CULVER representing the Licensee 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: JANUARY. 13. 1978 


360514 Ontario Limited is the Licensee (44099671) of the 
establishment classified as a tavern known as Undermount Tavern 
located at 143 James Street South, Hamilton. 


The licences issued are as follows: 


Dining Lounge Licence 
in respect of Main Floor, East Section 


Patvoll cence 
in respect of Dining Lounge, Main Floor, 
North Section, outdoor areal 


On the 26th day of July, 1978, the Liquor Licence Board 
issued a Proposal: 


"to attach to the dining lounge and patio dining lounge 
licence(s) for the above-named establishment a TERM and 
CONDITION that the sale and service of liquor in the 
establishment shall cease at 10:00 p.m. 


FOR THE FOLLOWING REASONS: 


The licensee is carrying on activities that are in contrag™ 
vention of Section 6, subsection (5) of Regulation 1008/75 
under The Liquor Licence Act, 1975 and in particular, (Ga 
total receipts from the sale of liquor in the dining lounge 
have exceeded the total receipts from the sale of food 

in each month during the period commencing August, 1977 
and ending June, 1978. " 
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The licence holder.filed with the Board a statement of 
gross sales of food and liquor. 


After a hearing on 21 September, 1978, the Board found a 
contravention of Regulation 1008/75 Sec.6 Subsection (5) (a) and 
attached a condition to the licence that: 


"the sale of alcoholic beverages in the ‘Dining Lounge' 
of Undermount Tavern shall CEASE at 10:00 p.m. daily 
until such time as the requirements of Section 6, sub- 
section (5) (a) of Regulation 1008/75 are satisfied." 


The licensee acquired the operation and a lease of the 
premises’on July 29, 1977. 


The two principals are engaged on a full-time basis in 
Emamoueracion,.splitting a./:30 a.m..,to,.1:30 a.m, working, day 
and alternating shifts weekly; one is Manager and Bartender and 
the other is bookkeeper and bartender. The latter has been in- 
volved in the restaurant business for some 20 years, having 
managed a well-known dining room in Hamilton for some time. 


The establishment is located on the east side of James 
Street South in the City of Hamilton in an area which is loca- 
ted just south of the downtown core. The area of the establish- 
ment and the downtown core are divided by the T H & B Railway 
tracks and subway on and over James Street. The establishment 
is situate on the ground floor of a 15-storey office building 
which houses approximately 300 people in the building only 
during the day. Adjoining the subject office building on the 
north is another office building comprised of some 15 floors 
having like characteristics. In September, 1978 the Canada Man- 
power Offices which employ 100 people closed down their offices 
in the same building as the establishment and moved to premises 
elsewhere in Hamilton and not in proximity to the establishment. 
As mentioned above, immediately to the north of the establishment 
are the TH & B Railway lines subway, tracks and train station. 
If not a business division there is at leasta geographical divi- 
sion from the downtown core area by such tracks and subway. 


To the east of the establishment, there is a run-down resi- 
dential area that has, in the last two years, been gradually 
moving into commercial development for professional offices, 
boutiques and the like. To thewest of the establishment is an 
old residential area that has been converted into apartment 
buildings and multiple family dwellings of different kinds. 
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To the south of the establishment, is generally the same form of 
development as is to the west of the establishment. The residen- 
tial area is of high density. 


The establishment is open for the serving of food, includ- 
ing breakfast from 7:30 a.m. and closed six nights per week - 
(closed Sunday) at 1:00 a.m. The serving of alcoholic beverages 
commences at 12:00 noon. There is no entertainment of any kind: 
music is piped in. 


The patronage of the establishment is of good calibre, well 
behaved, and is as follows: 


(i) During the’ period’ from /:30 “to 12-00 noon the spatro- 
nage is made up of office personnel coming in for coffee, toast, 
doughnuts, pastry, etc. There is very little full breakfast ser- 
ving with the result that the amount of each of the morning 
orders is small, i.e: bacon and eges is $1.75, toast and coffee 
is 60¢. The crowd that comes in for coffee, etc. in the morning 
is a fairly regular crowd. 


(ii) Starting at 12:00 noon, the food menu is made up of 
two: specials ($2225 o''S2.75)" plus the repular, tenw (S25 to 
$5.95). Lunchtime sales are approximately $1.50 average. There 
is little alcoholic consumption at lunchtime and this consump- 
tion is 80% bottled beer, 10% draft beer, and the remainder 
various liquor drinks. The crowd that comes in for lunch is a 
fairly regular crowd. "On January 4th at T230"p im there were 
30 patrons and the majority were eating. Lunchtime activity 
starts at L2-00 noon and generally "is finiushedrpy 2.00 pom. 

The volume of food served is substantial in comparison with 
other places since the price is reasonable. But because the 
prices are reasonbaly low the balance is more difficult to attain. 
The price structure is comparable to one other in the area. 


(1i1) From 2:00 p.m.” to 4:00 p.m. as the afternoom corree 
break crowd who are again regulars and come in for coffee, tea, 
etc. The average account, is) 30c. 


(iv) The next period that is definable commences about 
4:30 p.m. Monday to Friday, and continues to .ahout 6:30 prim, 
It consists of local office people coming in for a drink before 
going home and people who work elsewhere and who are on their 
way home and stop in for a drink. Most of the drinks consist of 
beer, bottled or draft. Between 6:30 and, 3-30 pm.” thas, patos 
continues. However liquor and beer sales drop considerably. A 
few of these people buy sandwiches. On 20 September, between 
5:15 p.m. and 7 p.m, out of 29 patrons, only 8 ordered foaa; 
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(v) At 8:30 p.m. a different crowd comes in and these 
patrons are made up of a 20 to 30 age group, mostly locals, 
some outsiders who are there primarily for drinking. They are 
neatly attired, some jeans, not a rough crowd and the mix is 
about 70% males and 30% females. For example, on the 21 July, 
1978 between 8:40 and 9:40 when the dining room was full none 
of the patrons were eating, though food was available. 


(vi) Because the office buildings are closed, Saturday is 
very slow. 


(vii) The foregoing have been consistent through the period 
Apeuse “st 9977. to October 16,1978. 


Since August lst, 1977 the personnel have consisted of the 
following: 


(i) Five full-time waitresses working shifts from 7:30 
Scr oeco e004 im. 


(ii) One male part-time bar helper, Thursday to Saturday. 
p y 


(iii) Three people in the kitchen, namely, 1 cook, 1 assis- 
tant cook and 1 dishwasher. There have been three changes in the 
cooks for various reasons. 


(iv) Apart from the problems in the kitchen, the other staff 
has been fairly constant. 


This establishment has had difficulty meeting the re- 
quired food/liquor balance from its opening in 1968. It acquired 
a reputation as being a drinking place. The food served prior to 
the present operators was of a low standard. Competition from 
other licensed establishments is great. There are 4 other dining 
lounges within a radius of 3 blocks, including a Chamber of Com- 
merce Club which has a lounge. Two of the establishments are 
disco operations. A few blocks further there are other licensed 
establishments including 3 from major chains. 


The present operators were aware of the situation:indeed, 
they had been warned of the imbalance by the Board at the time 
of purchase. They were confident that they could change the situ- 
ation. It was further acknowledged that they had been warned about 
the imbalance in April, 1978. They were under the impression they 
would be given some time to achieve the change. 


There is no doubt about the sincerity or determination of 
the management before and after the Board hearing to establish 
the restaurant as an eating place: the emphasis placed by them 
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was on food at reasonable prices, and on personalized service. 
Prior to the Board hearing they had installed new equipment for 
the service of food. 


Because of their financial situation they were unable to 
do all they planned at once. They were concerned about bringing 
about drastic changes quickly as that would create a situation 
where they might lose old patrons in the adjustment period and 
would not have yet acquired new patrons. 


Evidence was given by inspectors and investigators of the 
Liquor Licence Board that food was always available for the kit- 
chen was never closed. The freezer was filled with small steaks, 
cold meats, vegetables - typical of a well-run restaurant. 


The food was always very good though notof an elaborate 
nature. The facilities, service and menu were those of a dining 
room and that was the atmosphere during the luch period. At lunch, 
all tables had table cloths. However, though food was available 
in the evening, there was difficulty in selling food; the atmos- 
phere was different, for the interest of patrons was not that of 
dining. 


After the Board hearing the licensee instituted significant 
changes. Attractively produced breakfast and dinner menus were 
put out; the bill of fare was varied and up-graded, prices became 
higher. Luncheon specials were attached to the regular menus. 
The menu emphasized the fact that the establishment is a dining 
lounge. 


Starting October Ist, 1978 two additional kitchen person- 
nel were hired to work at times during the period from 3:00 p.m. 
to 1:00 a.m. to assist in the preparation and serving of food in 
an attempt to bolster the food sales. 


During October and November, 1978 at considerable cost, the 
appellant inserted in the Hamilton Spectator an eye-catching ad- 
vertisement of its new emphasis on food indicating hours, special- 
ties available at lunch and dinner. ~ 


As of October 16th, 1978 there was imposed a $1.00 minimum 
food charge from 8 a.m. to 1 a.m. from Thursday, Friday and Satur4 
day of each week. Intially patrons were lost but the balance was 
assisted. Master Charge and Visa Charge became acceptable. The 
efforts have brought about results. The figures for the months 
following the Board hearing were - 
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fonth Total ood Sales 97% Total Liquor: Sales. 7% 
September STOT48 3.29 41 See 85 55 
October 12,234.74 48 12,998.81 by 
November 12 529.69 49 1 ae 2 a owe 


During the first six days of January, receipts from food 
Omo2,100,00 exceeded receipts from liquor, $1,913.00 and it 
appears that a trend has been established. 


Aneunsolicitedycartiche in, the December, 1978 tssue of the 
Magazine ''Hamilton", testifies as to the change in reputation 
tonbpeing a place to eat, for it states: 


"Another tavern worth visiting for a good solid meal 

vse thesUndermount, (which 1s located at the foot of 

an office building on James St. South. The Undermount 
is one of my favourite watering-holes, but the food 
used to be a crime against humanity. Recently, however, 
the menu was changed and now offers an adequate selec- 
Pioneer dishes, thecbest of whichis 4 ‘steak dinner for 
$3.60 that includes a salad, onion rings, potato, vege- 
tabierand ashot roll andsbutter 


The wish of the licensee is to expand the operation into a 
recently available adjacent area by setting up a separated dining 
room, well appointed, not crowded, to serve a limited menu in the 
B7eto 5o.range. in order to attract. a good dining crowd from the 
residential neighbouring area. It was believed that the food pro- 
portion could be about 75%. The expansion would also increase 
storage space, the lack of which is presently a handicap. The 
new attractive facilities with a continuation of the luncheon 
trade could bring about a well-rounded dining establishment and 
compliance with the regulation. 


The Tribunal reiterates its opinion that relevant criteria 
should be used as a basis if the exercise of discretion is to be 
in favour of the licensee. They are: 


1. The operation by the licensee is a bona fide res- 
taurant (food) operation. 


2. Reasonable efforts are being made by the licensee 
to meet the requirement of the regulation. 


3. Reasonable success toward the goal of meeting the 
requirements in a reasonable period of time is 
being had. 
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There must, of course, be compliance in due course. 


In respect of the operation of Undermount Tavern the facts 
as found by the Tribunal show clearly - 


1. * It is aibona fide restaurant = ‘the menu, ‘the faci lt= 
ties, the service all indicate this. 


i) 


Reasonable efforts and innovations are being made. 


3. Success in increasing receipts from the sale of food 
is being had, namely, increasing from 41% for the 
month of August prior to the Board hearing, to 
49% for the month of December prior to the Tribunal 
hearing. 


The Tribunal is of the opinion that the approach in the 
present situation should be not to require the licensee under 
the circumstances of this case to demonstrate compliance under 
a handicap but to allow the licensee more time to demonstrate 
a continuing ability to comply with the section. The onus will 
continue to be on the licensee to comply or have the restricted 
hours attached as a term and condition of the licence. 


The Tribunal altered the decision of the Board to read: 
" commencing Monday, the 19th day of March, 1979, there 
shall be attached to the said licence the term and condi- 
tion that the sale of alcoholic beverages in the 'Dining 
Lounge’ of Undermount Tavern shall cease at 10:00 p.m. 
daily until such time as the requirements of Section 6 
Subsection (5)(a) of Regulation 1008/75 are met provided 
that if the total receipts from the sale of liquor and 
food during each of the months, January and February, 
1979 are in conformity with the said section the said 
term and condition shall not at that time become effec- 
tive, but shall become effective on the 19th day of the 
month following the first month thereafter that the said 
requirements are not met, and a further condition that 
the area inspector be provided with monthly reports re- 
levant to food and liquor sales in these premises until 
further notice. 7 
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Summaries of Decisions 
Volume 4 (1980) 


MES) 
Ontario 


Name of Establishment 


Toronto Area Gays 


Town Manor Motor Hotel 
Turning Point Tavern 
Upstairs Restaurant 
Westminster Hotel 
Westport Hotel 

Willy's Restaurant 


Woodshed Restaurant and 
Tavern 


(ii) 


Refusal to Issue 
Permit 


Suspension 
Revocation 

Terms and Conditions 
Suspension 

Refusal to Issue 
Terms and Conditions 


Suspension 


LIQUOR LICENCE APPEAL TRIBUNAL 
CROSS INDEX TO VOLUME 4 


Licensee or Applicant 


Alaica, Daniel and Tomka 
(Shawnee Tavern & Steakhouse) 


Ahmad, Salim 
(Lalazar Restaurant) 
Avruskin, Milton 
(Bannister's Tavern) 


Berndt, James and Patricia 
(Central Hotel) 


Bordeaux Restaurant Limited 
(Bordeaux Restaurant) 


Bact, Terry 
(Bannister's Tavern) 


Chatsworth Hotel Limited 
(Chatsworth Hotel) 


Cooper, Sally 
(Scollard Restaurant) 


Elaine's Inns Incorporated 
(Elaine's Restaurant) 


Estaminet Investments Limited 
(Estaminet Tavern) 


Gardner, Donald 
(Bannister's Tavern) 


Gregg, J. Patrick and Annie 
(Turning Point Tavern) 


Harris, L.O. Holdings Limited 
(Westport Hotel) 


Herman Kassinger Charitable Foundation 
(Rossland Park Country Club) 


Hoehnder Restaurants Limited) 
(Upstairs Restaurant) 


J. & P. Hotel Holdings (Toronto) Limited 
(Stafford Tavern) 


Keukenhof Limited 
(Paragon Restaurant) 


Git) 


Licensee or Applicant 


Legakis, John and Alexandra 
(Three-Star Restaurant) 


Lighthouse Discotheque Limited 
Lighthouse Restaurant) 


Lafrance, Ruth 
Lumley, Norma 
(St. Regis Hotel) 


McCallion, Peter 
(Bannister's Tavern) 


Meanchopoulos, George, Chris and Bill 


(Nevada Restaurant) 


Muckle, S.L. and Associates Limited 
(Muckle's Tavern) 


Natural Gourmet (Barrie) Limited 
(Oscar's On-The-Bay) 


Ouzounis, Vasilios (William) 
(Pros Restaurant) 


Pachis Holdings Ltd. 
(Woodshed Restaurant & Tavern) 


Palumbo, Ottaviano 
(Misty Blue Restaurant & Tavern) 


Parentela, Giuseppe 
(La Stella Restaurant) 


Phoenix, Barry 
(Bannister's Tavern) 


Schroeter, Manfred 
(Loading Zone Restaurant) 


Schwepol Holdings Limited 
(Karlin Hotel) 


Theologus, George and Maria 
(Three-Star Restaurant) 


389266 Ontario Ltd. 
(Ballpark Restaurant) 


349842 Ontario Inc. 
(Barrymore's Restaurant) 


(iv) 


Le ee 
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52 


63 


11S 


10 


Licensee or Applicant 


T.M. Hotels Inc. 
(Town Manor Motor Hotel) 


Waheed, Raja 
(Lalazar Restaurant) 
Westminster Hotel Limited 
(Westminster Hotel) 


Wiedeman, Max Limited 
(Graystone Tavern) 


Willy's Tavern Limited 
(Willy's Restaurants) 


(v) 


40 
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NOTES ON APPEALS FROM TRIBUNAL DECISIONS 
TO SUPREME COURT OF ONTARIO 
DIVISIONAL COURT 


Name of Establishment 
Bannister's Tavern 4 Ey LvArr 5 
Appeal proceeding 


Beef Baron Oy Tit Abie. ©7220 
Appeal proceeding 


Bluescooner Restaurant 3: Ue iA oe 
Appeal proceeding 


Bordeaux Restaurant 3. lanl An ces © 
Appeal dismissed 


Graystone Tavern & BLcLVALTo 460 
Appeal proceeding 


Loading Zone Restaurant io Ticdse Aloe SOs 
Appeal proceeding 


Sanga Tavern Sola A bee 
Appeal dismissed 


Upstairs Restaurant 4 LGA) Ze 
Appeal proceeding 


Westminster Hotel ie OE Ab oe 
Appeal proceeding 


(vi) 


BALLPARK RESTAURANT 


Dining Lounge Licence 

issued to 

389266 ONTARIO LTD. 

APPEAL FROM ORDER ATTACHING TERMS AND 
CONDITIONS 


TRIBUNAL: GORDON I. PURVIS, Q.C., VICE-CHAIRMAN 
AS CHAIRMAN 
BARBARA J. SHAND and 
M. GALE McAULEY, MEMBERS 


COUNSEL: thet Pveuee VOI os tye representing the Licensee 
S.A. GRANNUM, representing the Liquor 
Licence Board 


DECISION: November 13, 1980 


389266 Ontario Ltd. is the Licensee and 
holder of Dining Lounge Licence No. 021463. The officers and 
directors of the said corporation are: 

Regional J. Grossi, President 

Reginald L. Grossi, Vice President 

Leonard A. Grossi, Secretary 

Joseph M.Grossi, Treasurer 


The licensed premises are located on the 
main floor of a one-storey building and have a seating capacity 
of 74 persons. Adjoining and connected to the licensed premises 
is an unlicensed coffee shop which is also owned and controlled 
by the Licence holder. Both the licensed and unlicensed premises 
are inter-accessible and share a common kitchen area. 


On February 13, 1980, the Liquor Licence 
Board issued a Notice of Proposal to suspend for a period of 
30 days the liquor licence held by the Licence holder for the 
above-named establishment and thereafter to attach to the said 
Licence a Term and Condition that the sale and service of 
liquor in the establishment shall cease at 9:00 p.m. until 
further ordered by the Board. 


The following reasons for the above 
proposed suspension and Term and Condition were given: 


"The past conduct of the Licence holder affords 
reasonable grounds for the belief that business 
will not be carried on in accordance with the law, 
integrity and honesty because: 


(eci9) The Licence holder has, contrary to 

Section 55 (1) (a) of the Liquor Licence Act, 
knowingly furnished false information in Statements 
required to be furnished to the Board, namely 
statements of the gross receipts from the sales of 
food and liquor. 


(b) Contrary to Section 6(5) of the Regulations 
under the Act, the total receipts from the sale of 
liquor in any month have exceeded the total receipts 
from the sale of food in the same month. 


As of December 6, 1979, the Licence hoider applied 
to the Board for additional licensed facilities, consisting 
of the unlicensed coffee shop (Reggie's) adjoining the Dining 
Lounge (Ballpark). On February 5, 1980, a public meeting 
was held in St. Catharines to hear representations from members 
of the public concerning the licensing of the additional prem- 
ises, but no public opposition was presented to this meeting. 


At a Hearing of the Liquor Licence Board on March 27th, 
1980, the Board indicated that it was satisfied that the Licensee 
had knowingly furnished false statements as to the gross receipts 
from the sales of food and liquor, and additionally that the 
total receipts from the sale of liquor had exceeded the total 
receipts from the sale of food during the period, January lst, 
1979, to October 31, 1979. The Board's Order was given as 
follows: 


"Commencing Monday, April 14th, 1980, a 'Term and 
Condition will be attached to the 'Dining Lounge’ 
Licence of the Ballpark Restaurant, more particularly 
the sale and service of alcoholic beverages in the 
"Dining Lounge' will cease at 9:00 p.m. daily until 
such time as the food/liquor ratio is in conformity 
with Section 6, subsection 5(a) of Regulation 1008/75 
under the Liquor Licence Act, 1975, to the satisfaction 
of the Board." 


At the Board Hearing evidence was given that the 
figures concerning food/liquor as reported by the Licence 
holder did not agree with the journalized sales, and a compara- 
tive chart was submitted, and included sales tax. 


The premises were monitored for two days in December, 
6th and 7th, 1979. 


The Ballpark Restaurant presently operates in 
Unit A-2, Block A, First Floor, Pendale Shopping Centre, 
St. Catharines, Ontario. The "Reggie's" outlet, referred to 
above, is located in the immediately adjoining Unit A-3, 
and presently both units are being operated under the Ballpark 
Restaurant. Both outlets use a common menu and common kitchen 
facilities and vestibule. The theme of the operation is the 
game of baseball with various baseball posters, cards and 
equipment displaced throughout. The intent of the licensee has 
been to attract customers who wish to watch television sports 
on the seven foot television screen located on the premises. 


At the Tribunal Hearing evidence was given that the 
kitchen facilities and menu were in order, and that the general 
operation was that of a well-run self-serve outlet. The 
Board's inspector, in fairness to the Licensee, outlining the 
many changes made since the Board Hearing, including extension 
of the menu, encouragement of food sales, the Licensee's pro- 
posal to increase the capacity of the establishment, and indic- 
ated that this Licence holder had, in his opinion, made a 
sincere effort to promote food sales. Indicative of this was 
the fact that, since May 1980, more food than liquor had been 
served. 


In his evidence, the President of the Licence holder 
corporation testified that mistakenly he combined food sale 
figures from Reggie's Fast Food Outlet with the food sale 
figures from the Ballpark Restaurant, and together these 
figures formed the combined food sales of the entire operation. 
The ratio problems stemmed from the fact that people were 
ordering food from Reggie's Take-Out and were entering the Ball- 
park Restaurant to consume it over an alcoholic beverage. This 
created the food/liquor ratio problem in the licenced establish- 
ment. It was maintained that this licensee did not knowingly 
falsify statements to the Board. The Tribunal accepts this 
evidence and cannot find anything to the contrary in the 
evidence presented at this Hearing, which would lead to the 
assumption of actual knowledge to falsify on the part of the 
Licence holder sufficient to warrant proceedings being taken 
under Section 55 (1) (a) of the Liquor Licence Act. In fact 
although this allegation actually formed the basis of the 
Board's proposal and ultimate decision, no such proceedings were 
initiated. Evidence has been given and accepted by the 
Tribunal that this licensee, due to the nature of the entire 
operation, actually misinterpreted his obligations under the 


Act in combining focd receipts from.the two adjoining estabiish- 
ments, and honestly believed that there was virtual compliance 
with the Regulations. 


The Liquor Licence Appeal Tribunal therefore hereby 
revokes the Decision of the Liquor Licence Board dated the 
27th day of March, 1980, and directs the Board to review and 
process the Licence holder's current application for additional 
Dining Lounge facilities in the above-named establishment. 


BANNISTER'S TAVERN, Hamilton 


TRIBUNAL: 


COUNSEL: 


DECISION: 


Dining Lounge Licence and Lounge Licence 

issued to 

Barry Phoenix, Peter McCallion, Terry Butt, Milton 
Avruskin and Donald Gardner 

APPEAL FROM SUSPENSION ORDER 

GORDON I. PURVIS, Q.C., VICE-CHAIRMAN 

as CHAIRMAN 

BARBARA J. SHAND, Member 

KENNETH P. VAN HAMME, Member 


RONALD K. WEBB, Q.C. representing the Licensee 
S.A. GRANNUM, representing the Liquor Licence Board 


JANUARY 23, 1981 


BANNISTER'S TAVERN is the Licensee (Licence No. 


090121) of the establishment classified as a tavern and known 
as Bannister's Tavern situate at 93-95 King Street East, 


Hamilton. 


1979, and the Dining Lounge Licence issued is for a room in the 


Bannister's Tavern commenced operation in January, 


basement of the premises, having a seating capacity of 100 


persons. 


The Lounge Licence issued is in respect to two areas, 
one located on the Main Floor, having a seating capacity of 151 


persons, and the other on the Mezzanine, having a capacity of 
127 persons. 


All except Milton Avruskin, have varying financial interests in 


The principals of the Licensee are: 


Messrs. Barry Phoenix, Peter McCallion, 
Terry Butt, Milton Avruskin and Donald 
Gardner. 


Bannister's Tavern, and Messrs. McCallion and Phoenix are the 
Managers in charge. 


On the 17th day of April, 1980, the Liquor Licence 


Board issued a Notice of Proposal. 


"To suspend for a period of thirty days the 
liquor licences... 


for the following reasons: 


The Licensees are in breach of a Term and 
Condition of their liquor licence because: 


(a) Contrary to section 5, subsection 5 of the 
regulations, they permitted persons apparently 
under the age of nineteen years to enter upon 
the premises licensed as a lounge; 


(b) Contrary to section 5, subsection 5a, they 
failed to obtain evidence as to the age of 
persons apparently under the age of nineteen 
years prior to serving liquor to such persons; 
and 


(c) Contrary to section 5, subsection 11, they 
failed to ensure that the premises would be under 
the supervision and management of persons capable 
of managing an orderly and efficient operation; 


De On the following dates and times, (9 persons 
named under the age of 19) were present on the 
premises licensed as a lounge: 


Ge Fusther > onuJunes2/ths 1979 4 atl 240 acm, 
there were approximately two hundred (200) patrons 
present on the licensed premises, many of whom were 
still consuming liquor, notwithstanding that all 
evidence of the sale and service of liquor was to be 
removed by 1:30 a.m.; 


Te On March 21st, 1980, at 9:00 p.m., there was 

in the licensed premises a crowd of about three 
hundred and thirty (330) persons, the men's washroom 
was strewn with broken beer bottles and patrons were 
urinating in the sinks and consuming beer in the 
washrooms." 


After a Board Hearing on July 3rd, 1980, to consider 
its proposal, the Board issued its Decision: 


"That the Licensees are in breach of a Term and 
Condition of their licence in that they have carried 
on activities that are in contravention of the 
aforesaid Act and Regulation appurtenant thereto, the 
particulars of which are set forth in the Proposal 


of; Aprii<27th,- 1980): 


The Board therefore Orders that the Lounge Licence only, 
issued to Messrs. Barry Phoenix, Peter McCallion, Terry 
Butt, Milton Avruskin and Donald Gardner in respect of 
Bannister's Tavern, be suspended for a period of four- 
teen (14) days, commencing at the opening hour on Monday, 
July 21st, 1980, and to continue until the opening hour 
on Wednesday, August 6th, 1980." 


Evidence was placed before the Tribunal by Police Officers 
with respect to visits made on the dates recited in the notice of 
proposal. Testimony was given: 


That on June 27, 1979, there was insufficient staff 
on hand to clear the premises. 


That on March 20th, 1980, the management had com- 
pletely lost any semblance of control. The premises 
were overcrowded, patrons were urinating in the 
washroom sinks, people were drinking beer in the 
washrooms and carrying drinks between floors and 

in the unlicensed area of the premises. It was a 
scene of bedlam and an explosive atmosphere, with 
the band continuing to play and some patrons dancing 
on chairs. At 12:57 a.m. the band stopped playing 
and the crowd then started to break bottles and 
subsequently create havoc. 


That on various (stated) dates, persons named under 
the age of 19 were on the premises. 


As to management's lack of concern in properly 
checking identification of patrons. 


An Inspector of the Liquor Licence Board gave evidence 
as to his many warnings to management, particularly regarding the 
faultiness of its age-checking procedure. 


The solicitor for and one of the principals of this 
establishment maintained that, although he had a financial interest 
in Bannister's Tavern, he was not aware of any problems, parti- 
cularly involving the identification procedure, prior to receiving 
the Board's Notice of Proposal of April 17th, 1980. He then pro- 
ceeded to outline what changes had been instituted after the Notice 
of Proposal to ensure proper management of the operation. These 
included the hiring of a new experienced manager, the assumption 
of an active status by two of the principals who had previously 
been nonactive participants, weekly meetings of the partners and, 
since August 1980, the retaining of their accountant, as a Receiver- 
Manager to advise and assist with the operation's financial problems, 
The solicitor gave his opinion that if the Board's Decision was imple- 
mented the business could not handle the financial loss. 


The accountant gave evidence in detail regarding the 
history of the operation since its inception January 19/79, and 
his involvement as its Chartered Accountant and Financial 
Advisor. In his opinion, since August 1980, all rules and 
regulations respecting identification procedure have been 
complied with and any suspension would place the operation in 
serious financial difficulties. 


Based on the evidence submitted, the Tribunal is of 
the opinion that all the allegations contained in the Board's 
Notice of Proposal of April 17th, 1980, have been proved as 
alleged. The question to be determined is what penalty is to 
be imposed on the Licensees. Counsel for the latter submits 
that, since the Notice of Proposal, positive steps and 
stringent ccntrols have been instituted to guard against such 
incidents as related above, and further submits that, as long 
as the Licensees are doing all that is reasonable, they should 
not be subject to the excessively harsh penalty which is being 
proposed. In the Tribunal's view the onus on management is 
much more comprehensive than that, and in the case of this 
establishment the problems relating to the admitting and serving 
under-age perons, supervising and managing an orderly and 
efficient operation, should have been solved and in place when 
the operation commenced business in January 1979. 


Pertinent to and illustrative of management's 
continuing responsibilities, the Tribunal makes reference here 
to the following extracts contained in its Decision in the 
case of Mariner's & Sailor's Pub Tavern, Volume 2 of its 
Summaries of Decisions, Pages 33, 34, 35 and 36: 


"The Tribunal accepts the categorizing of 

The Liquor Licence Act as one of the Statutes 
enacted for the regulation of individual 
conduct in the interest of safety and general 
welfare of the public." 


and that 


"The particular purpose of The Liquor Licence Act is 
to regulate the operation of licensed establishments 
and conduct within them. Specifically, the scope 

and purpose of Sections... is to restrict in some 
respect the freedom of choice which otherwise the 
licensee would have in the sale and supply of liquor 
and to cast upon the licensee the duty to obey the 
provisions which would be breached by its own 
positive acts and to enforce the observance by others 
of the standard of conduct conforming to the 
requirements of the Act."' R.v. Royal Canadian Legion 
21 DLR (3d) 148. 


"Present Regulations make as Terms and Conditions 

- a duty on the Licensee to ensure that in the conduct 
of the business authorized by the Licence, certain 
specified acts do not occur. When the act sought to 

be prohibited is that of a customer, the only way in 
which the responsibility of the Licensee can be 
expressed is to impose upon the Licensee the obligation 
not to permit or suffer the undesirable conduct, in 
this case, drunkeness." 


In the same Decision at Pages 35 and 36 - 


"Management. should be aware that the consumption of 
liquor by young people has increased to such a 

degree that it is causing general concern. The 
privilege, in this instance special privilege of a 
Lounge Licence extended to Licensees for the sale of 
liquor carries with it a very severe responsibility. 
The adequacy of measures taken to discharge that 
responsibility should be measured by the exigencies 
of the particular situation. The enforcement of 
observance by young people of the standard of conduct 
set down in respect of the consumption of liquor 
requires unrelenting vigilance and measures appropriate 
thereto by the Licensees who find themselves catering 
ton then." 


The Tribunal hereby confirms the Decision of the 
Liquor Licence Board of July 3rd, 1980, suspending the 
Lounge Licence herein, and directs the Board to set the 


commencement and termination of the said period of suspension. * 


* Note: The above decision was appealed to the Supreme Court 
of Ontario (Divisional Court). The appeal had not 
been concluded at the time of this publication. 
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BARRYMORE'S RESTAURANT 


Dining Lounge Licence 

issued to 

349842 ONTARIO INC. 

BARRYMORE'S RESTAURANT 

APPEAL FROM ORDER ATTACHING TERM AND CONDITION 


TRIBUNAL: GORDON I. PURVIS, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
JACK C. SIM 
BARBARA J. SHAND, MEMBERS 
COUNSEL : S. TIERNEY, Agent for Licensee 
S.A. GRANNUM, representing Liquor Licence Board 
DECISION: JUNE 16, 1960 


349842 Ontario Inc. is the Licensee (Licence No. 021271) 
of the establishment classified as a restaurant known as 
Barrymore's Restaurant, 323 Bank Street, Ottawa. 


The Licence issued to the Licensee as of September 11, 
1978, is in respect of five rooms located at the above address as 
follows: 


1k: Second Floor - first and second level - east centre 
SCCELOM 

2 Second Floor - third level - centre section 

3 Second Floor - fourth level - south section 

4. Second Floor - fourth level - north section 

5 Second Floor - fifth level - centre section 


Capacity of the above accommodation is 223 persons. 


The history of the operation of the establishment is as 
follows: 


Barrymore's Restaurant is located in the Imperial Theatre, 
which opened in 1914 and in Ottawa is a heritage land mark. 
Previous to Barrymore's opening, this building was occupied by a 
burlesque house, massage parlour and adult magazine store, and 
was in a very rundown condition. Extensive renovations were made 
to restore the building to its original elegance and provide the 
facilities for a restaurant-tavern operation. 


Jat 


The original concept was of a supper club featuring disco 
music. Apparently this met with a brief success then declined 
rapidly due to various factors, leaving the business in financial 
trouble. In addition, the President of the corporation and 
Operating Manager left the business to become involved in another 
venture. 


In January 1979 the remaining shareholders decided to 
change the format from disco to live entertainment due to the 
lack of competition in this area at that date. According to the 
Licensee business did increase significantly with this change in 
concept although the business is still carrying debts incurred 
prior to the September 1978 opening. At this date there is 
apparently a tentative agreement with the former President and 
Operating Manager to purchase his shares and open the business 
to new investors, thus enabling the corporation to satisfy its 
creditors. It was maintained that this new backing would also 
permit the establishment to provide feature entertainment on a 
more regular basis as opposed to rock n' roll acts exclusively. 
The purpose of management appears to be to restore Barrymore's 
to its supper club atmosphere and feature entertainment appears 
to have attracted the maximum dining reservations. 


After a Hearing of the Liquor Licence Board which commenced 
on July 3lst, 1979, and continued on November 8th, 1979, to 
consider its Provosal to attach a ''Term and Condition" to the 
Dining Lounge Licence in respect of the establishment for the 
reason that the total receipts from the sale of liquor in these 
premises have exceeded the total receipts from the sale of food, 
contrary to Section 6, subsection (5)(a) of Regulation 1008/75 
under The Liquor Licence Act, 19/5, the Liquor Licence Board 
found that the aforesaid contravention exists and issued the 
following Order: 


"Commencing Monday, November 26th, the "Term and 
Condition" is that the sale and service of 
alcoholic beverages in the 'Dining Lounge' of 
Barrymore's Restaurant shall cease at 10:00 p.m. 
daily until such time as the requirements of 
Section 6, subsection (5)(a) of Regulation 1008/75 
are satisfied." 


At the Board and Tribunal Hearings, Inspector S. J. 
Napolitano, an investigator with the Liquor Licence Board, gave 
evidence that, on instructions from the Board, he monitored the 
premises with respect to their food/liquor ratio on September 
27th, 28th and 29th, 1979, and the ratio was not met 


His check of the premises showed it to be an old theatre 
with tables set up on different levels and a stand-up bar located 
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at the back, and one at the front. The premises, including 
washrooms and kitchen were found to be clean and the 'fridges' 
contained ample, and a good variety, of food. The operation was 
adequately staffed with a cook, dishwasher and food waitresses. 
Approximately 25 tables were set for dining and a buffet is set 
up with at least 2 hot dishes and a variety of salads. He 
indicated that there were very few diners at lunch or at the 
dinner hour. 


For the days of Thursday, Friday and Saturday, entertain- 
ment is provided by a punk rock group which starts to perform at 
approximately 9:30 p.m. and attracts only the younger crowd 
between the ages of 19 and 30. Because of the late start very 
few take advantage of the buffet which is moderately priced. An 
admission charge is collected at the door for the entertainment 
and if dinner is taken there is no admission charge. 


Inspector F.L. Hooper of the Liquor Licence Board gave 
evidence and indicated that since October lst, 1979, he had 
inspected Barrymore's twice a week at various hours of the day 
and night, that food was available at all times and that the 
establishment was usually filled to capacity in the evening. 
Under cross-examination he indicated that in his opinion Barry- 
more's had tried various solutions to solve the problem of the 
food/liquor ratio and in the past month (April 1980) the ratio 
had shown marked improvement. In his opinion top-notch enter- 
tainment which the establishment is engaging would seem to 
solve to a certain extent the problem of lack of use of the 
dining-room facilities, particularly since patrons are encouraged 
to telephone ahead for dinner reservations. 


On behalf of the Licensee evidence was given that, despite 
all efforts to increase the sale of food, the 50-50 ratio of 
alcohol to food sales was almost impossible to meet. The Licensee 
filed a summary of gross receipts for the period September 1978 
to April 1980, indicating a monthly range of 22% to 56% food 
sales and 48% to 78% liquor sales. Evidence was also given as to 
the Licensee's efforts to comply with the regulation, including 
extensive and costly renovations to the entire kitchen facilities, 
the employment of food waitress, variations and extensions to the 
menus and, at the suggestion of the Board, a change in the offer- 
ing of entertainment from the previous punk rock variety to top- 
line entertainment to attract a better and older clientele. 


As of March 24th, 1980, the Licensees submitted to the 
Board an Application for an Entertainment Lounge Licence which, 
in accordance with Section 6(6) of the Regulations, would permit 
a 30% to 70% ratio of food to liquor, if granted. 


Carl N. Thomson, father of and advisor to the active share- 
holder in the business, Sherry Gail Rhodes, testified as to his 
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previous extensive experience in the entertainment field and his 
desire to invest in the establishment and attract other such 
investors. He maintained that the Licensee's problems were those 
of previous mismanagement and the fact that initially the 
Licensee should have applied to the Board for an Entertainment 
Lounge Licence rather than the one originally granted. 


In his summation, Counsel for the Board, with reference to 
compliance with the Term and Condition of the Dining Lounge 
Licence as set out in Section 6 (5) of the Regulations, cited for 
the Tribunal's consideration the criteria or guidelines referred 
Corpmesceinasy.» City. of Sault Ste. Marie, 65 D.L.R. 3rd Edition, 
1978, at Page 185, a Decision of the Supreme Court of Canada, 
which guidelines were established in the case of Bordeaux 
Restaurant, Volume 3 of The Summaries of Decisions of the 
Tribunal at Page 41. 


es Relating these guidelines to the operation of Barrymore's 
Restaurant, Counsel for the Board agreed that all technical 
facilities for a bona fide restaurant (food) operation were 
satisfied. 


id; As to reasonable efforts being made by the Licensee to 

meet the requirements of the Regulation, Counsel for the Board 
outlined the sequence of events, commencing in September 1978, 
including the Board's warning at that time, a Notice of Proposal 

in May 1979, the Board Hearing in July 1979, which was reserved 
until November 1979, to permit a further monitoring of the opera- 
tion. Counsel argued that the Licensee had been granted sufficient 
time to improve the food/liquor ratio and had made no real effort 
to do so. 


On this guideline the Tribunal is cognizant of the facts in the 
Bordeaux Restaurant case, where absentee ownership, lack of con- 
tinuous proprietor supervision, the leaving of management to a 
waitress, resort to a male striptease, and the emphasis of the 
establishment's advertising on entertainment rather than a 
restaurant operation, were strong indications that the Bordeaux 
Restaurant was strictly a place of entertainment and for the 
consumption of liquor. On the other hand, based on the evidence 
submitted, with respect to Barrymore's Restaurant, the Tribunal 
is of the view that reasonable efforts have been and are being 
made to meet the requirements of the Regulation, including the 
restoration of the building, the extensive renovations and up- 
grading of the kitchen facilities and its service, including the 
hiring of food waitresses, and management's change of policy 
with regard to entertainment. 


1 The Tribunal is further of the opinion, with respect to 
the reasonable success of meeting the requirements in a reasonable 
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period of time, the evidence given by the present Board investi- 
gator, Inspector F.L. Hooper, is accepted as indicating that the 
food/liquor ratio has improved considerably with the change in 
the type of entertainment, and encouragement provided by manage- 
ment in the various ways outlined herein to create a popular~ 
dining-entertainment operation. 


Accordingly, the Liquor Licence Appeal Tribunal, pursuant 
to Section 15 (3) of The Liquor Licence Act, and after hearing 
and considering at length all oral and documentary evidence and 
submissions presented by Counsel for the Liquor Licence Board and 
Counsel and Agent for the Licensee, has determined that, under 
the present Dining Lounge Licence held by the Licensee it is 
impossible for said Licensee to comply with the food/liquor ratio 
stipulated in Section 6 (5) of Regulations 1008/75 of the Liquor 
Licence Act, 1975, and, in view of the fact that the Licensee, 
as of the 24th day of March, 1980, has applied to the Liquor 
Licence Board for an Entertainment Lounge Licence to replace its 
present licence, the Liquor Licence Appeal Tribunal hereby directs 
the Board to take such action forthwith, by way of alteration, 
revocation, or otherwise, to replace the present licence with an 
Entertainment Lounge Licence, provided that, in the opinion of 
the Board, the Licensee complies with all stipulations, conditions 
and requirements for the granting of such an Entertainment Lounge 
Licence. 


BORDEAUX RESTAURANT, 


TRIBUNAL: 


COUNSEL: 


DECISION: 


PS 


Scarborough 


Dining Lounge Licence 
issued to 

Bordeaux Restaurant Limited 
APPEAL FROM SUSPENSION 


JOHN YAREMKO, Q.C., CHAIRMAN 
JACK C. SIM, MEMBER 
BARBARA J. SHAND, MEMBER 


S.A. GRANNUM representing the Liquor 


Licence Board 
MICHAEL J. MITCHELL representing the Licensee 


May 7, 1980 


On the 8th day of February, 1980 the Board issued 
a Notice of Proposal pursuant to the Liquor Licence Act, S.O. 
1975, c. 40 section 11(3), to SUSPEND for a period of thirty 
(30) days the liquor licence(s) held by the above establishment 
for the following reasons: 


NG OMmoUNC ay, mrd Ulver eot melo Oma a DOUt 
Ci OM Dail mec nehemWere plese nice Onur ule 
licensed premises approximately 55 persons 
consuming liquor and one of the officers 
of the licence holder, Mike Starkovski, 
was dispensing liquor to the patrons. 


7. On the said date and said time it was 
admitted to police officers investigating 
that several of the persons in attendance 
had brought with them their own beer and 
one of the officers of the licence holder, 
Mr. Kocovski, also admitted that some of 
the beer also came from his other tavern 
known as Monsier Coco. 


8. As a result of the said incident, 
Cvetko Kocovski, President and Mike 
Starkovski, Secretary of the licensee 
corporation, were convicted in Provincial 
Court at Scarborough on the 2nd of October, 
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1979 of permitting liquor other than 
that purchased by the licence holder 
to be brought upon the licensed premises. 


9. On Friday, November 16, 1979, an 
employee of the licence holder, namely 
Karen Doherty, sold and served liquor 

to two persons who were apparently under 
the age of 19 years, namely Glen Smith 
and Bradley Skiffington. 


10. The licence holder is in breach of 
terms and conditions of its licence 

in that, contrary to section 5(5a) of the 
Regulations under the Act, it failed to 
ensure that evidence as to the age of 
persons was obtained prior to serving 
liquor to persons apparently under the 
age of 19 years; and contrary to section 
5(20), it failed to notify the Board 
forthwith of any changes in the hours 

of operation of the licensed premises..." 


After a 'hearing' on Tuesday, March 18th, 1980, to 
consider its 'Proposal' to SUSPEND for a period of thirty (30) 
days the liquor licence issued in respect of the Bordeaux 
Restaurant, the Board found "that the licensee is in breach of 
a term and condition of its licence in that it has carried on 
activities that are in contravention of the aforesaid Act and 
Regulations appurtenant thereto, the particulars of which are 
set forth in the "Notice of Proposal” dated! February Sth, 1980" 
and ordered “that the ‘Dining Lounge’ | lacence issued) to 
Bordeaux Restaurant Limited, in respect of the Bordeaux Restaur- 
ant be "SUSPENDED" effective at the opening hour on MONDAY, 
APRIL 7th, 1980, and to continue until the opening hour on 
MONDAY, APRIL 28, 1980." 


The Licensee requested a hearing by the Tribunal. 


At the conclusion of the hearing, the Chairman 
gave an oral decision on behalf of the Tribunal: 


The Tribunal finds that on Sunday, July 15, 1979, 


the Licensee operated the premises. The hours of operation as 
filed with the Board indicated that the premises are closed 
on Sunday. The Tribunal finds that the conversation between a 


director of the Licensee and the Liquor Licence Inspector does 
not constitute notification of the change. Accordingly, the 
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Tribunal finds that the Licensee was in breach of Regulation 
5, subsection 20, and the Tribunal finds that such breach 
occurred in the face of direction by the Liquor Licence 
Inspector to a director of the Licensee as to the procedure 
to be followed. 


The Tribunal finds that on Sunday, July 15, 
1979, directors of the Licensee permitted liquor other than 
that purchased by the licence holder to be brought upon a 
licensed premises. The Tribunal notes the conviction of Cvetko 
Kocovski and Mike Starkovski in respect of this breach. Accordingly, 
the Tribunal finds that the directors of the Licensee were in 
breach of Regulation Section 6 (10), namely no liquor other than 
that sold by the license holder under the authority of the licence 
shall be brought upon a licensed premises and the licence holder 
shall not knowingly permit other liquor to be brought upon the 
licensed premises. 


The Tribunal finds that on Friday, November 16, 
1979, the Licensee supplied liquor to two persons who were 
apparently under the age of 19 years. The Tribunal notes the 
conviction of the Licensee in respect of such breach. According- 
ly the Tribunal finds the Licensee was in breach of section 45 
C2) woteche Act. 


The Tribunal finds that on Sunday, July 15, 1979, 
as testified to by Constable Martin whose testimony is get out 
on page 8 of the Secretary's Minutes, that the licence holder 
failed to ensure that evidence as to the age of persons was 
obtained prior to serving liquor to persons apparently under the 
age of 19 vears, and accordingly the Tribunal finds that the 
Licensee was in breach of Regulation Section 5 (5a). 


Counsel for the Licensee has taken the position 
that the Board set out in the Minutes of its meeting the terms 
of the Notice of Proposal to be considered by it, as set out on 
page 3 of the Minutes, and that accordingly the Tribunal is 
restricted in the matters to which it may give attention. The 
Tribunal has stated the nature of its hearing to be a hearing 
de novo although the title of the tribunal is Liquor Licence 
Appeal Tribunal. The Tribunal has held that it is not just 
a review of the Board's procedures and decision which is to be 
undertaken by the Tribunal but that in accordance with section 
15(3) its power is to hold a hearing. Accordingly the Tribunal 
can hear the evidence which can be properly placed before it, 
and can come to conclusions based on that evidence. Under 
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section 11(3) of the Act, the power of the Board to, among 

other things, suspend a licence can be based on any reason 

that would disentitle the licensee to a licence under section 6 
if he were an applicant, or where the Licensee is in breach of 

a term or condition of the licence. The format of the Notice 

of Proposal and the statement by the Board at its hearing does 
not prevent the Tribunal from arriving at such conclusions as 
the evidence before it would indicate. The Tribunal notes that 
all the evidence placed before the Tribunal hearing was. before 
the Board, and that reference to the Notice of Proposal was made 
in the Decision of the Board. The evidence before the Board 
related to all of the items set out in the Notice of Proposal 
and the Tribunal is of the opinion that the Licensee was not 
prejudiced by the format and procedure followed by the Board. 
Section 6(1) (c) in respect of entitlement to a licence is 

the exception where the applicant is a corporation and the 

past conduct of its officers or directors affords reasonable 
grounds for belief that its business will not be carried on in 
accordance with law and with integrity and honesty. The 
Tribunal is of the opinian that the breaches of Regulation Section 
6(10) and Section 45(2) of the Act, are past conduct upon which 
the opinion may be based that there would be a disentitlement 

of a licence upon application, and accordingly there is power 
under section 11(3) to suspend. The Tribunal is of the opinion 
that the breaches referred to of Regulation 5(20) and Regulation 
5(5a) are also past conduct which afford reasonable grounds for 
belief that its business will not be carried on in accordance 
with law and integrity and honesty. 


The Tribunal finds that sections 5(20) and 5(5a) 
are conditions of the licence and breaches thereof can be the 
basis of action under section 11(3). It was very clearly and 
ably argued by Counsel that these two subsections are not terms 
and conditions of the licence. Reference was made to the 
provisions of the Interpretation Act and cases in support 
of these arguments with particular emphasis and reference to 
specific sections in the Regulations where the words "it is 
a term and condition of a licence" are set out in specific 
manner. The Tribunal is of the opinion that the items 5(20) 
and 5(5a) are to be interpreted as terms and conditions of the 
licence. 


As to the length of the suspension, the Tribunal 
is of the opinion that it should not interfere with the decision 
of the Board which is charged with the administrative responsibil- 
ity of regulating this licensed industry, unless there is some 
reason which calls for an alteration. The Tribunal notes 
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that in this matter there are a number of unrelated breaches 
which the Tribunal accepts as being major and notes that 
there was a reduction of the proposed suspension of the Board. 


Pursuant to section 15, subsection 3, the 
Tribunal confirms the decision of the Board and directs the 
Board to set the terms of suspension.* 


* Note: The above decision was appealed to the 
Supreme Court of Ontario (Divisional Court). 
The appeal was dismissed. 
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CENTRAL HOTEL 


Dining Lounge Licence 

issued to 

JAMES BERNDT and PATRICIA BERNDT 
APPEAL FROM ORDER OF SUSPENSION 


TRIBUNAL: GORDON I. PURVIS, Q.C., VICE-CHAIRMAN as CHAIRMAN 
JACK C. SIM and 
BARBARA SHAND, Members 


COUNSEL: D.O'DONNELL, representing the Licensees, 
S.A. GRANNUM, representing the Liquor Licence Board 


DECISION: JUNE 23, 1980 


James Berndt and Patricia Berndt are the Licensees 
(Licence Number 010410) of the establishment classified and known 
as Central Hotel, Moose Creek, Ontario. 


The Licensees are the holders of a Dining Lounge Licence 
covering the north-west section of the main floor containing a 
Dining Lounge having a seating capacity of 24 persons and of a 
Lounge Licence covering the east section of the main floor having 
a seating capacity of 84 persons. 


By Notice of Proposal dated (December 11, 1979, “the Laquor 
Licence Board gave notice to the Licensees of ts imtention to 
suspend for a period of twenty-one (21) days the liquor licences 
issued in respect of these premises for the following reasons: 


During the month of September, 1979, the 
licence holders employed one, Brenda Lee 
Wilson, to perform as an exotic dancer in 

the licensed premises, and as a result of 

they pertonmance of ethe saideBrendasiee 
Wilson, on Wednesday, September 19th, 1979, 
in the licensed premises, the said Brenda 

Lee Wilson was charged and convicted in 
Provincial Court of being nude in a public 
place, contrary to; Sectione 70) CEY Ca) ef 

The Criminal Code of Canada. The licence 
holders are in breach of a Term and Condition 
of their Lcenceian that, contrary to Section 
5(4) of the Regulations under the Liquor 
Licence Act, the dicence holders permitted 
disorderly conduct to take place in the 
licensed premises, namely by permitting the 
said Brenda Lee Wilson to appear nude in the 
licensed premises. The licence holders failed 
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to take all reasonable steps that a reasonable 
and prudent person would take to ensure that 
Eheyv dtd enoOtCOntenavence thes provisions Ole Lhe 
Criminal Code. 


PACE NnemreGuectwOteathe Licensees a Hearing of the Liquor 
Licence Board was held on February llth, 1980, and the following 
Decision was rendered: 


"The Board therefore, orders that the 
'Lounge' Licence issued to James and 
PaAtwzichambernG tence SpeC tu Olathe  weentrall: 
Hotel, be "SUSPENDED" effective .at the 
opening hour on Monday, March 3rd, 1980, 
and scOucoOnt nue sun Gil Chem OpenlinG enOun On 
Monday, .Maze husla7 cin. OOO a 


At the Tribunal Hearing there was filed as an Exhibit a 
CODVEO MEO C Citi | CatcuoOrtmCOnViCtIOn an ther Provanci al Court. 1n— 
dicating that on October 30th, 1979, the said Brenda Lee Wilson 
was found guilty of being nude in a public place on September 
EIch, 979, being the Red Door Lounge of the Central Hotel, Moose 
Creek, Ontario, contrary to Section 170(1) (a) of The Criminal 
Code, and was sentenced to a fine of $100.00, or five days in 
Rieti stor he said offence. 


Counsel for the Board outlined the issues before the 
Tribunal as follows: 


ie OOSCS mt hesmCOMmmMiNSShOnmOtchenOn tence mretenwedmto 
inmcoieu Cert istCcate MOT COnvd Cron amount LOM sOorder ly 
conduct! within the meaning of Section 5(4) of the 
Recullations under the, Laiguor, micence Acti. 


2. If being nude in a public place amounts to 
‘disorderly conduct' within the meaning of the 
Reculkataons ala the mi 1cenceenolderns s permant! 
Ehenatsoraderivs COnduct §tO (vakelp lace sin: the 
licensed premises. 


Detailed evidence was given by Inspector Roger Forgues of 
the Liquor Licence Board, and Constable J.G. Tremblay of the 
Ontcanio, Provinceaal Police as to the general operation of the 
licensed premises by the Licensees and the circumstances 
culminating in the charge laid and the conviction obtained. 


Counsel for the Licensees submitted the evidence of a 
number of patrons and employees of the Central Hotel, indicating 
ma general. their satisfaction with the manner. in which the licensed 
establishment is run, and that this is the first complaint of any 
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kind lodged against the Licensees or their operation since they 
assumed ownership in 1977. 


The licence holders themselves gave evidence in detail as 
to the Carey cCiven by tnem ane tnsGcruct tng aliedancersmtneyaenploys, 
including, the said Brenda hee Wilson, mcOnmabrldenbyatheimariikes 
and, to Keep, in partacular, ane artlche ot clothing One ataalel 
times. On the evening in question, namely Wednesday, September 
19th, 1979, James and Patricia Berndt were away, and had 
delegated to their full-time employee and bartender, Wayne 
McDermid, responsibility for the general supervision of the 
Lounge. Following the routine established, the employee repeated 
the employers' instructions to the dancer, Brenda Lee Wilson, and 
when the incident happened was very busy supervising and tending 
the bar. 


In summation, Counsel for the Board argued that, being 
found nude in licensed premises amounted to'disorderly conduct' 
within the context of Section 5(4) of the Regulations. On this 
basis Counsel maintained that the licence holders delegated their 
ultimate responsibility of management to the said employee who 
was far too busy at the time to serve liquor as a barman in 
addition to overseeing the actions of the dancer. Thus, in 
Clrrect they perma Ted athe mmNcudent ml Omnappenn. 


On the other hand, Counsel for the Licensees cited in 
reply for the Tribunal's consideration a number of decisions of 
various Courts outlining the proposition that nudity per se is 
not sufficient to amount to disorderly conduct and that it must 
in some manner offend against public decency and order. 


Reference was made to Volume II of Butterworth's Words & 
Phrases Legally Defined .at Pages 84 and 85 where 'disorderly 
conduct' must have as an ingredient the fact that it causes 
annoyance to .others. In the Tribunal's opinion one quotation 
sums up the meaning a Court should give to 'disorderly conduct'- 


" --- an offence against good manners, a 
failure of good taste, a breach of morality, 
even though these may be contrary to the 
Seneralworder sof. publ te soOprnwon sls moO 
enough to establish this sot tence.  lnere 
must be conduct which not only can fairly 
be characterized as disorderly, but also is 
likely to cause a disturbance or to annoy 
.others considerably ---" 


The Tribunal therefore is of the opinion, based on the 
evidence presented, that nudity as such does not constitute 
disorderly conduct within the meaning of Section 5(4) of the 
Regulations and that the licence holders under the circumstances 
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took all reasonable and) prudent steps to guard against Such an 
AmCUdemt OCCUR ne. 


ieee rquOtmeyECenCemAppea le lit bunalerevokesmiune Board Ss 
Order of Suspension of February lith, 1980, with respect to the 
ounce Lacence Number 010410. 
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CHATSWORTH HOTEL, Chatsworth 


Public House Licence 
issued to 

Chatsworth Hotel Limited 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JOHN W. ERICKSON, Q.C., VICE-CHAIRMAN, and 
BARBARA J. SHAND, MEMBER 


COUNSEL: S.A. GRANNUM representing the Liquor Licence 
Board 

AGENT: M.A. MUNDIER representing the Licensee. 

DECISION: January 22, 1980 


Chatsworth Hotel Limited is the Licensee (Number 
010216) since November, 1976 of premises classified as a Hotel 
and known as Chatsworth Hotel, Garafraxi Street, Chatsworth. 
The officers and shareholders of the corporation are: 


Mark A. Mundier, President 
Wilma Mundier, Treasurer. 


The licences issued are as follows: 


Dining Lounge Licence Serial #DL 3436 in respect of one room 
located 


Main Floor, North and South Centre Section 
capacity 95 persons, 


Public House Licence Serial #10944 in respect of 
5 rooms located: 


1. Main Floor: Northwest Section, capacity 44 
2. Main Floor: Southwest Section, capacity 30 
3. Basement: Northwest Section 

4. Basement: Centres section 

5. Basement: Northeast Section 


Rooms #3, #4, and #5 are not utilized. 


On the 19th day of September, 1979, the Liquor 
Licence Board issued a Notice of Proposal to suspend for 30 days 


Zo 


the liquor licences herein for the following reason: 


“4, The Licence holder is carrying on activities 
contrary to regulations under the Liquor Licence 
Act in that on Wednesday, August 22, 1979 spirits 
were sold to patrons of that part of the premises 
licenced as a Public House notwithstanding that 
a Public House licence entitles the holder 
thereof to serve beer only in the said Public 
House premies." 


After a Hearing on the 6th day of November, 1979 
the Board found: 


"that the Licensee is in breach of a term and 
condition of its licence in that it has carried 
on activities that are in contravention of the 


aforesaid Act and Regulations appurtenant thereto, 


the particulars of which are set forth in the 
"Notice of Proposal' dated September 19, 1979" 


and ordered 


"that the 'PUBLIC HOUSE' Licence issued to the 
Chatsworth Hotel Limited in respect of the 
Chatsworth Hotel be "SUSPENDED" effective at the 
opening hour on Friday, November 23rd, 1979 and 
to continue until the opening hour on Monday, 
December 17, 1979". 


Section 2 of Regulation 1008/75 under the Act 
which prescribes the classes of licences under the Act for the 
purposes indicated, sets out in Paragraph (v) 

"nublic house licence, for the sale and service 

of beer". 


The Tribunal finds that on Wednesday, August 22, 
1979, Constable Wayne Frechette, as a patron of that part of 
the premises of the establishment licensed as a public house, 
was therein twice sold and served spirits, namely, a mixed 
drink of light rum and 7-up, and that 4 other patrons of the 
public house were sold and served mixed drinks containing 
spirits. The spirits were obtained from the bar utilized in 
conjunction with the Dining Lounge of the establishment. The 
sale and service was made by a bartender who had been in the 
employ of the establishment for some 25 years. The Tribunal 
finds that the management of the establishment on this occasion 
had been delegated to the said bartender and that the licensee 
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is responsible for his actions. 


No evidence was introduced in contradiction of 
the said findings. 


The Tribunal notes that the licensee had formally 
applied two years ago for a conversion of the Public House to 
Lounge Licence which would have permitted the sale of spirits, 
and that the application had been approved subject to the usual 
technical conditions, but that the licensee had not brought the 
matter to a conclusion because of the costs involved. 


The bartender had in effect done what necessitated 
a licence, the procuring of which had not been proceeded with 
by the licensee. 


The Liquor Licence Board is charged with the 
administration of the Act and with the regulations of the 
licences thereunder. 


In the present instance the Board reduced the 
proposed penalty of 30 days to 3 weeks, and restricted the 
suspension to the Public House licence, so that it is clear 
that the Board directed its attention to the extent of the 
penalty. 


The Licensee appealed the decision because of the 
“Severity of the penalty" and "because of its effect on the 
financial position of the hotel". It was contended that "in 
view of the first offence of any kind, in all fairness a repri- 
mand and warning would be in order". 


The Tribunal notes that the establishment has 
been satisfactorily operated and that this is the first offence. 
These are matters which were within the knowledge of the Board 
at the time it imposed the penalty. The Tribunal is of the 
opinion that it should not interfere with penalties imposed by 
the Board except for good reason. Though the Tribunal is of the 
opinion that the penalty can be regarded as being severe 
under the circumstances, the Tribunal finds no reason upon 
which an alteration of the decision can be based. 


The Tribunal accordingly finds that this licensee 
has been in breach of the Regulation as set out herein, and 
hereby confirms the decision of the Liquor Licence Board and 
directs the Board to set the commencement and termination of 
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the suspension period. 


The decision was delivered orally at the conclusion 
of the hearing by the Chairman. 
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ELAINE'S INNS INCORPORATED 


Dining Lounge Licence 

issued to 

Elainels inns sincorporaced 

APPEAL FROM ORDER ATTACHING TERM AND CONDITION 


TRIBUNAL: GORDON I. PURVIS, Q.C., CHAIRMAN 
JACK C. SIM and 
BARBARA J. SHAND, Members 


COUNSEL: PETER CAMERON of The Clarkson Company Limited, 
inverimeRecei VicrmO te chnemwuacensee 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: JUNE 10, 1980 


EtaineLisminnselncorporavrede cmt hesbacenseemandsvnes Lessee 
of premises classified as a dining lounge known as Elaine's 
Restaurant, 1075 Bank Street, Ottawa, Ontario. 


The Licence issued is a: 


Dining Lounge Licence, 

Serial Number 020990 

ne reSpeecc Otethes maine lOOrmOt@aml—StORey, 
building having a capacity of 205 persons, 
ands thes bucenisee srecet Vedat Sel CenCeni in 
March, 1978. 


On September 12, 1979, the Liquor Lilicence Board issued a 
Notice of Proposal to attach a Term and Condition to the Dining 
Lounge Licence of the above-named establishment that, 


"the sale and service of liquor in the 
establishment shall cease at 10:00 p.m. 
for the following reasons: 


inhewurcensecm sucarnyi ne sOnwactivatwes 

that are in contravention of Section 6, 
subsection (5) of Regulation 1008/75 under 

thes iaquorelacencemAct a! o7.5),ne nechnacmcae 
total receipts from the sale of liquor have 
exceeded the total receipts from the sale 

of food in the months of March 1978 to October 
1978, March and April 1979 and June and July 
L979 as: isetioutinithe said Notice, of Proposal, 
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On December 13, 1979, the Board initiated a Hearing in the 
matter and rendered the following decision: 


"Commencing Wednesday, January 2, 1980, the 

Term and Condition is that the sale of alcoholic 
beverages in the Dining Lounge of Elaine's 
Restaurant shall cease at. 10:00 pim. daily 

until such time as the food and liquor sales 

are to the satisfaction of the Board in con- 
formity with Section 6, Subsection (5)(a) of 
Regulation 1008/75 under the Liquor Licence 

ACity ee SIS sae 


At the Tribunal Hearing Counsel for the Licensee submitted 
the following information: 


As of May 5, 1980, the premises had been closed due to the 
bankruptcy of the Licensee, and by an Order of The Supreme Court 
of Ontario in Bankruptcy, issued May 9, 1980, the Clarkson 
Company Limited was appointed Interim Receiver of the property 
of Elaine's Inns Incorporated and directed to take immediate 
possession of same, control receipts and disbursements, and carry 
on the business if necessary due to the abandonment by present 
management, until such time as the said Interim Receiver has been 
appointed Trustee in Bankruptcy. In his opinion, to protect 
PmeditOrcmoOt ebhe Licensee, the busimess has to be sold as a going 
concern, and any prospective purchaser would be discouraged from 
purchasing same if the Board's proposed Term and Condition were 
not lifted. He submitted information that the proposed Trustee 
in Bankruptcy would immediately refurnish and reopen the restaurant, 
including appointing new management, and would particularly adhere 
to the food/liquor ratio. The agent for the owner of the premises 
and of the adjoining property indicated that said owner would co- 
operate fully in the Trustee's efforts to sell the restaurant and 
assets as a going concern. 


The Tribunal received a submission from Counsel for the 
Board agreeing in principle to the above proposal and citing the 
Board's authority under Section 4, Subsection (5) of the Liquor 
maucence Act, 1975, as to the temporary transfer of the licence. 


The Tribunal is of the opinion that the Board had the 
authority under Section 10 (1) to attach the Term and Condition 
SeeeOuc in its decision of December 13, 1979, had properly ex— 
ercised that authority, but in view of the above circumstances 
renders the following decision: 


The Liquor Licence Appeal Tribunal, pursuant to 
Section 15 (3) of the Liquor Licence Act, HEREBY REVOKES THE 
DECISION of the Liquor Licence Board, dated the 13th day of 
December, 1979, and directs the Board to consider an Application 
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for a transier ot “hespresentel 1 cence toma, Lrustee in Bankruptcy 
of Elaine's Inns Incorporated, the Licensee, when the Board has 
been advised and is satisfied that such a Trustee in Bankruptcy 


has been appointed. 
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ESTAMINET INVESTMENTS LIMITED, Burlington 


Dining Lounge Licence 

issued to 

Estaminet Investments Limited 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: J. W. ERICKSON, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
JACK ©." SiM vand 
BARBARA J. SHAND, MEMBERS 


COUNSEL: PAUL R. HENRY representing Licensee 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: JANUARY 15, 1980 


Estaminet Investments Limited is the owner of Estaminet 
Tavern and the Licensee herein, being the holder of Licence No. 
090005 for premises located at 2084 Lakeshore Road, Burlington 
Ontario. 


On the 8th day of August, 1979 The Liquor Licence Board of 
Ontario issued a Notice of Proposal under Section 12 of The Act 
wherein it proposed to attach a term and condition to the 
Dining Lounge Licence of the Estaminet Tavern and in particular 
to a portion of the premises located on the second floor of the 
establishment wherein a business was being carried on under the 
style and firm name of Kelly's At The Tree Top for the following 
reasons: 


AS The licence holder is a corporation and is the holder 
of a Dining Lounge and Public House licence No. 
090005. 

Bc The officers of the corporation are: John C. Best, 


President and Carol J. Best, Secretary. 


Sie The licence holder operates the licensed premises 
on the main floor, which premises are licensed as a 
dining lounge. 


4. In 1977, the licence holder entered into an agreement 
with Shelsi Holdings Limited to manage the licensed 
premises on the second floor of the establishment 
and known as "Kelly's Tree Top" and consisting of 
part of the dining lounge and the public house 
premises. 
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The premises known as "Kelly's Tree Top" has its own 
identification sign and a separate entrance. It is 
operated as a disco and the dining lounge area has a 
capacity of 173 persons. 


Commencing in March, 1979, the licence holder has 
rented out each Sunday the south east dining lounge 
for an antique auction. 


Kelly's Tree Top 1s closede Monday. On Tuesday to 

Thursday and on Saturday, the hours of operation are 
(G33 Ob Prom © als:1O Olas... mROMm nN tot ayers OMm oi Omori © 
OO a.m. sand, on Sunday from 6000p .m.) ton LOsOOnpr. m- 


The records for the receipts from the sale of liquor 

in Kelly's Tree Top are maintained in London, Ontario 
by the manager and are provided to the licence holder 
who, has noscontrol over the sales ot (laquoresin» the 

Tree Top and does not maintain its own records therefor 


Advertisements for Kelly's are placed in the local 
newspaper, the Burlington Gazette, describing Kelly's 
as fully licensed, although no liquor licence has been 
issued to Kelly's. The said advertisements make 
reference to a new wine bar. Free liquor is offered 
to any lady attending the premises between 7:30 p.m. 
and 9:00 p.m. on Thursday night. 


The gross receipts from the sale of food and liquor 
in the licensed premises for May and June, 1979 are 
as follows: 


Month Liquor Food 
Estaminet May, 1979 $8,410.96 $26,394.30 
Kelly's May, 1979 8,591.64 OL oR Co 

Total $07, O02 ..60 $27,908.00 
Estaminet June, 1979 OO Doi © 31,469.00 
Kelly's ibrexs,  ALS)7/e) 6,571.44 854.75 


Total $16,124.44 $32,3c0.75 
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ah. Tne licence .jnoider is carrying, onvactavities. that are 
contrary to the regulations as follows: 


(a) Contrary to section 5, subsections (31) and 
(31a) of Regulation 1008/75 as amended by 590/78, the 
licence holder does not keep bocks and records that 
fully and clearly set forth the sales of food and 
liquor in Kelly"s. 


(b) Contrary to section 20(4) of Regulation 1008/75 

as amended by 165/79, the licence holder offers patrons 
free liquor in Kelly's and has permitted unlawful 
advertising. 


(c) Contrary to the decision of the Board dated 
May 3rd, 1979, the sales of liquor in Kelly's have 
exceeded the sales of food therein in that part 
Pucensedsacwas dint nove Lounge 


The Board held a hearing on September 25th, 1979 and ordered 
that: 


"commencing on MONDAY, DECEMBER 3rd, 1979, the ''TERM and 
CONDITION" is that the sale of alcoholic beverages in that 
part of the licensed premises located on the Second Floor 
of the establishment and known as "Kelly's" shall CEASE at 
10:00.p.m. daily, for the reasons set torth in the 
aforementioned "Proposal". 


Further, the Board will review on or about that date, namely 
December 3rd next, the status of the proposed transfer of 
these licensed premises to a purchaser acceptable to the 
Board. 


Finally, the Board understands that Shelsi Holdings Limited 
will divest itself of any interest in the operation of that 
part of the licensed premises known as "Kelly's" as of 
December 31st, 1979." 


The Licensee appealed the decision of the Board to this 
Tribunal and a hearing was held in the City of Toronto on 
December 18th, 1979. The evidence called indicates that the 
building in question has beer: in the same location for 
approximately six and one-half years and was purchased by the 
present owners in the year 1973. Apparently the building 
originally consisted of one floor which was built some time 
prior to 1919 and the second floor or newer part was constructed 
in 1969. Pursuant to the terms of the Dining Lounge Licence 
there are approximately four different dining rooms, three 
being located on the first floor, one being located on the 
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second floor, the second floor dining area hereinafter referred 
to as, Dining Room No. 5.) Mrs Best the President) of Estaminet 
Investments Limited indicated that since the year 1973 when he 
purchased control of the premises he did have entertainment on 
the second floor which consisted of bands, disco and then back 
to a form of rock and roll. The evidence further indicates that 
in August of 1977 Estaminet Investments Limited entered into a 
Management Agreement with James Daniel Kelly, Richard Hugh 
Frazer and Barry Edwin Gold which purported to allow those named 
individuals to manage the second floor portion of the licensed 
premises. The three individuals apparently agreed to make and 
have made an investment of approximately $43,000.00 in 
renovations to Dining Lounge area No. 5 and approximately 
$100,000.00 was expended on a sound system, lighting, air 
conditioning and other equipment. In March of 1978, Kelly, 
Frazer and Gold assigned their interest in the Management 
Agreement to Shelsi Holdings Limited which entered into a 
Management Agreement with the Licensee. There was evidence 
given that Shelsi Holdings Limited as part of its management 
function prepares a weekly financial statement which is presented 
to Mr. Best for consolidation with the financial returns from 
the balance cf the licensed premises. Shelsi Holdings Limited 
employed a bookkeeper in London, Ontario but the financial 
consolidation at the Estaminet Tavern is prepared by Mr. Best 

at the licensed premises in Burlington. There is alse a daily 
record kept at Burlington with respect to Dining Lounge No. 5 
and daily and weekly records are available for the inspection 

of the employees of The Liquor Licence Board. 


At the hearing, four Agreements were filed as evidence 
with the Tribunal bearing dates September 1st, 1977, March 8th, 
1978, March 20th, 1978 and September 13th, 1978. It is apparent 
that the most important document for the purposes of these 
proceedings is the Agreement dated September lst, 1977 since the 
subsequent Agreements merely amend certain portions dealing with 
revenue sharing and were entered into in an apparent attempt to 
comply with the provisions of The Liquor Licence Act. 


It is agreed by the parties that Dining Lounge No. 5 on the 
second floor failed to meet the 50/50 ratio with respect to the 


sale of food and liquor. Other issues before the Board at its 
hearing related to improper advertising and the failure to 
maintain proper records. Counsel agreed at the outset of the 


hearing before the Tribunal that the issues with respect to 
advertising and records had been satisfactorily resolved and 

that the issue before the Tribunal was the question of compliance 
with Section 6(5) of the Regulation. 


aie 


Counsel for the Licensee in his argument indicated that 
it was the Licensee's opinion that Section 6(5) requires the 
ratio of food and liquor to be maintained for all of the 
licensed premises not parts of the licensed premises to be 
looked at on an individual basis. It is conceded by the parties 
that the main floor of the establishment complies with Section 
6(5) of the Regulation and that if the second floor, that is 
Dining Lounge No. 5, is looked at on a consolidated basis with 
the main floor then there is compliance with Section 6(5) of 
the Regulation in that the gross receipts from the sale of liquor 
in the establishment as a whole do not exceed the gross receipts 
from the sale of food. 


The Act also contains a definition of 'tlicensed premises" 
in Section l(h) of the said Regulations. 


Mr. Grannum conceded that the Board does not require 
separate records for each part or portion of the licensed 
premises covered by one Dining Lounge licence, especially where 
the premises are divided into a number of separate rooms. The 
Tribunal is of the view that the Act does not require separate 
records. The Tribunal finds the provisions of the Act are 
complied with if the total gross receipts from the sale of food 
and liquor sold in all parts of the premises comply with 
Section 6(5) of the Regulations. It is the Tribunal's opinion 
that to find otherwise would lead to a result which is not 
supported by the language of the Act and Regulations. 


During the hearing the Tribunal directed the attention of 
Counsel for the Licensee and the Board to the arrangement 
between Shelsi Holdings Limited and Estaminet Investments 
Limited and more particularly to the provisions of Section 5(9) 
of the Regulations to the Liquor Licence Act. In so doing the 
Tribunal questioned the arrangement which had been entered into 
between the Licensee and Shelsi Holdings and the validity of the 
same as it relates to the Liquor Licence Act and the Regulations. 


John Cameron Best, the President of Estaminet Tavern, gave 
evidence and testified that he had intended at all times to 
maintain the control and supervision over Kelly's At the Tree 
Top which is Dining Lounge No. 5 and that the arrangement was 
simply a management agreement which in his view was permitted 
by the Act and the Regulations. A review of the evidence led 
with respect to the arrangement between Estaminet and Shelsi 
indicates the following: 


ik 6 Shelsi did their own banking; 
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Shelsi did their own accounting. In fact this led 
to difficulties with the Board since records were 
kept in London; 


Shelsi did their own hiring and firing and apparently 
Mr. Best had no control over the staff or personnel 
that were used on the premises; 


Shelsi retained and paid their own live entertainment; 


Shelsi told Mr. Best what liquor was required so that 
he could purchase it under the authority of the 
Licence; 


The Agreement of September 1st, 1977 and particularly 
paragraph l(a) says as follows: 


"l(a). The management firm will, subject to 1(b) 
below, manage, run and otherwise control ina. 
reasonable manner, all aspects of the operation now 
being, and which in the future will be, carried on in 
the upstairs premises for a period of three (3) years, 
commencing on the first day of September, 1977 and 
ending on the 31st day of August, 1980."; 


Nowhere does the Agreement of September lst, 1977 or 
for that matter any of the Agreements reserve the 
overall supervision to Estaminet Investments Limited 
OG COME mbes te. 


The Agreement clearly sets out a term of at least 

3 years so long as Shelsi complies with the terms 

of the Agreement which would indicate that this was 
not an arrangement at will which could be terminated 
even if Estaminet Investments Limited wanted to 
unless there was a substantial breach of the 
Agreement's terms; 


The words in the Agreement talk of "a licensed 
drinking establishment"; 


It is clear that the Shelsi group was not in 
business to compete with the Estaminet Investments 
Limited with respect to the sale of food and in fact 
the vast majority if not all of the food was sold 
from the kitchens of Estaminet since Dining Lounge 
No. 5 had no separate facilities. 
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Section 5, Subsection 9 of the Regulations to the Act 
reads as follows: 


"(9) Subject to subsection 7 of section 31, no licence 
holder shall lease or contract out by any manner the 
business or part of the business conducted from the 
licensed premises." 


Section 5, Subsection 9(a) of the Regulations to the Act 
reads as follows: 


"(9a) Notwithstanding subsection 9, the holder of a 
licence may enter into an agreement with a person or 
persons to manage the business operated from the licensed 
premises provided that the agreement does not require that, 


(a) more than 10 per cent of the gross 
Sallese One gGuon: or 


(b) more than 49 per cent of the net profits 
from the licensed premises, 


LSA cOmSuUch ee peroOnmOLEperSOnsin. 


It is clear that a separate licence would be needed 
pursuant to the provisions of Section 5, subsection 9 if in fact 
the parties had entered into a Lease or contract with respect 
to the licensed premises or part of them. It is also the view 
of the Tribunal that notwithstanding the evidence tendered by 
Mr. Best that in fact the Estaminet Investments Limited had 
surrendered the effective control and management of Dining 
Lounge No. 5 to Shelsi Holdings. When the Tribunal considered 
whether or not the Shelsi group would have been able to license 
the room separately, it is clear that they would have had to 
have the same licensed separately as a Dining Lounge and would 
then have had toc enter into active competition with Estaminet 
Investments Limited with respect to the sale of food. It is 
also questionable that Dining Lounge No. 5 operated as a 
separate entity would have been economically viable if in fact 
the provisions of Section 6(5) had to be complied with. The 
Tribunal is also led to the conclusion that the result of the 
arrangement that was entered into by Estaminet and Shelsi was 
to in effect allow Shelsi to run a Lounge operation even though 
Shelsi could not have obtained a Lounge licence for that portion 
of the Estaminet premises. 
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It is the view of the Tribunal that one of the purposes of 
Section 5(9) of the Regulation is to allow the Liquor Licence 
Boards Go vexercise Somes COnteroO MOVE: 


(a) The person or persons who run the establishment and 
their qualifications including their financial 
responsibility; 

(b) To ensure that the obligations and responsibilities 


of the Act are adhered to and to ensure that the 
Board at all times has someone to look to to enforce 
those obligations and responsibilities; and 


cc) To prevent licence splitting or arrangements which 
would have the same effect indirectly. 


Section 5(9) is very specific when it talks about a leasing 
or contractual arrangement with respect to the licensed premises 
or any part of the licensed premises in any manner. On the other 
hand, Section 5 (9a) talks of managing the licensed premises. It 
is the opinion of the Tribunal that Section 5 (9a) is meant to 
apply to a Management Agreement which pertains or covers the 
whole of the licensed premises and not bits and parts. To hold 
otherwise would be to allow licence splitting arrangements 


which are contrary to the intent of the Act in the view of the 
Atigst lob yave yl - 


It is the Tribunal's opinion that the present arrangements 
between Estaminet and Shelsi are in fact contracts which 
contravene Section 5(9) of the Regulations notwithstanding the 
attempt to categorize them as Management Agreements. Further, 
the Tribunal is of the view that Section 5, Subsection 9a affords 
the Licensee no reliéf with respect to this arrangement even 
though there was an attempt to amend to comply with percentage 
arrangements as set out in the Regulations. In other words, since 
the Agreements pertain only to a part of the licensed premises it 
Se thew irt buna SOP LnLOn@et da cme Ctl Ono mrolOSeC ClO omic 
breached. 


There is no clear indication on the record that the Board 
considered the question of Section 5, Subsection 9 of the 
Regulations and it is clear from the comments of Counsel for 
the Licensee that his attention had not been directed to that 
problem. The Tribunal is concerned that such arrangements could 
create indirectly a new category of Licensee because there is no 
infringement of Section 6(5) in the opinion of the Tribunal. The 
Tribunal feels that the early closing hours which were prescribed 
by the Board as a penalty are not suitable when dealing with 
Section 5, cubSection  9otetme: ACt buUtethatvelt s1Sminetactetne 
arrangement between Shelsi and Estaminet which must be looked at 
andes Crmuttml Ze. 
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In considering the matter, the Tribunal is of the view that 
section 15 allows it to look at all of the operations of the 
Licensee and it is clear that the parties and perhaps the Board 
have not considered this issue. The Tribunal is mindful of the 
implications of this decision and the imposition of any term and 
condition which would have the effect of revoking the Dining 
Lounge licence in Dining Room No. 5. 


The Tribunal therefore revokes the Order of the Board dated 
themcocheday of sepvember, A.D.., 1979 and finds that: 


13 The Licensee is not in contravention of Section 
6(5) of the Regulations. 


Be That the Licensee is in breach of Section 5(9) of 
the Regulations in that it has contracted out a part 
of its business. 


in order to atford the Licensee and Shelsi some time 
to conclude the present arrangement or to enter into an arrange- 
ment which does comply with the Act the Tribunal directs the 
Board to review the arrangements between the Licensee and Shelsi 
after the lst day of March, A.D., 1980 in order that the Board 
may, in its discretion, consider attaching a term and condition 
to the Dining Lounge licence of the Licensee or a revocation of 
a portion of the Dining Lounge Licence as it relates to Dining 
Peupee Now a. jin, the event that EsCaminet and Shelsi agree to 
terminate their arrangements before the 1st day of March, A.D., 
1980 then the matter shall be considered to be at an end as of 
the date of the termination providing the Licensee notifies the 
Board in writing. 


None of the foregoing shall be construed so as to impede 
the Board in carrying out its normal inspection or investigations 
from time to time with respect to licensed premises or with 
respect to other violations of the Act or Regulations as they 
relate to the licensed premises. 


The Tribunal further directs the Licensee Estaminet 
Investments Limited that pending the review by the Board it 
shall remain solely responsible for the day to day operations 
of Kelly's At The Tree Top particularly as they relate to 
compliance with the Liquor Licence Act, the Regulations and 
amendments thereto. 
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GRAYSTONE TAVERN 


Dining Lounge Licence 

issued to 

MAX WIEDEMANN LIMITED 

APPEAL FROM ORDER ATTACHING TERM AND CONDITION 


TRIBUNAL: GORDON I. PURVIS, Q.C., VICE —- CHAIRMAN as 
CHAIRMAN 
BARBARA J. SHAND and 
M. GALE McAULEY, MEMBERS 


COUNSEL: D.R. ARTHURS, representing the Licensee 
S.A. GRANNUM, representing the Liquor 
Licence Board 


DECISION: October 22, 1980 


Max Wiedemann Limited is the Licensee (Licence 
No. 090516) of the establishment classified as a restaurant 
known as Graystone Tavern, 183 Yonge Street South, Aurora. 


The licence issued to the Licensee as of June 
13th, 1979, is in respect of the following rooms located at 
the above address: 


1. Main Floor —- west section 

2. Main Floor - east section 

3. Main Floor = south centre section 

4. Main Floor - west section outdoor area. 


The above accommodation has total capacity of 
324 persons and will herein be referred to as follows: 


Dining Lounge No. 1-61 
Dining Lounge No. 2-166 
Paton — aor 


Lounge and Waiting Area - 40 
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On October 29, 1979), the Laquor licence 
Board issued. a Notice of Proposal to attach to the Dining 
Lounge and Lounge Licences for this establishment a Term and 
Condition that: 


"The sale and service of liquor in the 
establishment shall cease at 10:00 p.m." 


for the following reasons: 


Thess LucensecwismCarnryind sOneactiwvil tales 
that are in contravention of Section 6, 
subsection (5) of the Regulation 1008/75 
under the Liquor Licence Act, 1975, and in 
Dartacular,eithe) totaly receipts) from the 
sale of liquor in the Dining Lounge have 
exceeded the total receipts from the sale 
of food in each month during the period 
commencing March, 1979, and ending 
Sepeenver. LOW. 


At a meeting held before the Liquor Licence Board 
on December 3, 1979, to consider its proposal, the Board 
indicated that it would adjourn the Hearing and would refrain 
from taking any action relevant to the aforementioned 'proposal' 
pending a review by the Board of the food and liquor figures 
covering the months of January, February and March, 1980. The 
Licensee was advised that the findings of the Board at that 
time would determine what action, if any, would be taken 
depending solely on the results disclosed by the aforesaid 
monitoring of the food and liquor sales. The further monitor-— 
ing took place. 


The Board's investigator, Steven Holubko, gave 
evidence at the Board's subsequent Hearing as to his 
investigation of the establishment on Thursday, March 6, 1980, 
and Friday, March 7, 1980, which disclosed a continuing 
imbalance. 


As a result at a subsequent Hearing on May 22, 
1980, the Board found that the aforesaid contravention exists 
and issued its Decision to attach a term and condition to the 
Dining Lounge Licence until such time as the requirements of 
Section 6, subsection (5)(a) of Regulation 1008/75 are satis- 
feds 


At the Tribunal Hearing, the Secretary's Minutes 
of the Board's Hearings of December 3, 1979, and May 22, 
1980, disclose efforts made by the Board dating back to August 
1979, in which various suggestions were made to the Licensee 
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to solve the food/liquor ratio imbalance. The problem facing 
the establishment was simply that, although Dining Lounge No. lL 
was and still isman very ellegantaand tastetuls dining ounce 
facility, the larger area, being Dining Lounge No. 2, is the 


complete reverse.” “it operates as ay Disco. 1m Which very little 
feod is) sold Vandi very Iateker emphasis, £1 any, 1s) placeda py 
management on the sale of food. The lounge does no business 


until atiter 8:00 p.m. and is patronized solely) by ay younger 
crowd who obviously come, not to eat, but to be entertained by 
a disc jockey who plays mostly disco music, and to drink. 


A great deal of the evidence submitted by the 
Licensee at the Tribunal Hearing dealt with efforts which had 
been made, no doubt sincerely, to upgrade menus, increase 
advertising and to encourage the elegance of dining at this 
establishment. In the Tribunal's opinion, this essentially 
applies to the areas other than Dining Lounge No. 2, where, 
in the latter, basically half the capacity of this restaurant 
is contained. Unfortunately for this Licensee, the Licence 
issued under the Act refers to the establishment as a whole, 
including of course Dining Lounge No. 2. 


The Tribunal finds that there has been by this 
Licensee over an extended period of time a clear breach of 
Section 6, subsection (5) of the Regulation. 


The sole question to be determined is whether 
the Licensee did or did not meet the food/liquor ratio, and 
NOL whether tte intended lomscometumer ane che wr tLetiner. 


Certain Criteria have formed the basissotmeact ton 
which has been taken by the Board and the Tribunal to determine 
compltance wath) ther Reculativon.  Pirstily,ts) the necessity tor 
finding that the operation by the Licensee is a bona fide 
restaurant (food) operation. It is evident that the operation 
of Dining Lounge No. 1 in itself cemes within the meaning of 
that criterion. However, it is necessary to look at the total 
operation to determine whether the total operation meets the 
criterion, and the Tribunal finds that such is not the case, 
since Dining Lounge No. 2) cannot by any stretch of the 
imagination be described as a dining lounge operation. With 


respect to the second criterion, it must be found that reasonable 


efforts are being made by the Licensee to meet the requirements 
of the Regulation. With respect to Dining Lounge No. 2, the 
Licensee has been and still is, confronted with an almost 
impossible situation. The evidence given by the Board's 
investigator and inspector has indicated that efforts have 

been made by the Licensee to increase the sale of food, but 
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most of these efforts have been directed at the improvement 
of the facilities affecting Dining Lounge No. 1 and the other 
areas, excluding Dining Lounge No 2. With respect to 
criterion No. 3, whether a reasonable success toward the goal 
of meeting the requirements in a reasonable period of time is 
being had, the figures above speak for themselves. The Board 
has exercised patience in allowing the Licensee time to 
reassess its efforts to make the operation as a whole comply 
with the Regulation, but the latest monitoring figures do not 
Retlecrereasonable SUCCESS. 


The Tribunal is cognizant of the regard held for 
this operation by the community as exhibited by the evidence 
of the Mayor of Aurora and the former Deputy Police Chief for 
York Region, and is not unsympathetic to the very real problem 
faced by this well-established and well-patronized establish- 
ment. Nevertheless, complete compliance with the Act and its 
Regulations is a situation faced by every Licensee. 


The) Tribunal finds theretore that the Eacensee 
has been in continuing breach of the Regulation, being Section 
6, subsection (5) (a) of the Liquor Licence Act's Regulation, 
and that the Board is empowered to take the action it has. 


The Liquor Licence Appeal Tribunal hereby confirms 
the Decision of the Liquor Licence Board of May 22, 1980, for 
the reasons herein and directs the Board to set the effective 
date of the commencement of the attachment of the Term and 
Condition. * 


*Note: The above decision was appealed to the Supreme Court 
of Ontario (Divisional Court). The appeal had not 
been concluded at the time of this publication. 
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KARLIN HOTEL, Oshawa 


Lounge Licence, Public House Licence 
issued to 

SCHWEPOL HOLDINGS LIMITED 

APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
GORDON I. PURVIS, Q.C., VICE-CHAIRMAN 
BARBARA J. SHAND, MEMBERS 


COUNSEL: S. SCHWARTZ, representing the Licensee 
S.A. GRANNUM, representing the Liquor Licence Board 


DECISION: OCTOBER~27,° 1960 


This was a hearing held on October 21st, 1980, before 
the Liquor Licence Appeal Tribunal sitting at Toronto. 


At the conclusion of the hearing in the presence of the 
Members, who concurred orally, the Chairman gave an oral deci- 
sion: 


The Tribunal finds that on the 29th day of February, 
1980, the Licensee did sell liquor contrary to Section 6 (1) of 
the Regulations under The Liquor Licence Act. One Paul Young, 
a bartender known by the Licensee to have been in the business 
for some eighteen years and associated with the Licensee for 
seven, did serve two police officers and three other unspecified 
individuals with beer. Mr. Young was forthright in admitting 
this action. For the record the Tribunal notes that it is the 
only occasion in respect of which such finding is made. 


On that date the principal of the Licensee and senior 
Management were both away. However, it is clear that histo- 
rically and on that occasion the bartender was, for all intents 
and purposes, in charge on behalf of the Licensee, and the 
Licensee has the responsibility for that action. 


In respect of this incident, a conviction was registered 
against the Licensee. The Administrative action of the Board is 
separate and apart from any other action taken by other authori- 
ties under the Act. 
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The Tribunal finds that the conduct with respect to 
this incident is past conduct within the meaning of Section 
band) Paraeraph .(c)<1i) in that” upon’ an=application™ for a 
Licence, the action of such a principal and senior management 
in respect of the action of one placed in charge could be the 
basis for a disentitlement to a Licence under that governing 
section. Accordingly, there is a basis for the penalty of 
suspension by the Board. 


The Tribunal finds that on or about the 22nd of November, 
1979, the Licensee did permit drunkenness in that it permitted 
the continued presence of one ''Frank"’' and two other male com- 
panions to be in the premises while intoxicated. The evidence 
given in respect of the condition of Frank and the other two 
male persons given by a police officer is accepted by the 
Tribunal with respect to the condition of the persons. 


The Tribunal finds that on the 6th day of December, 1979, 
the Licensee did permit drunkenness and disorderly conduct in 
that it permitted to be in the premises a patron who was highly 
intoxicated, and who was struck by another patron and fell to 
the floor. There is also evidence that in respect of the premises, 
a conclusion can be drawn that customers were engaged in an alter- 
cation which constitutes disorderly conduct. 


In respect of the action of permitting such conduct, the 
Tribunal notes that no evidence was placed before it on behalf 
of the Licensee that there were such precautions taken and super- 
vision given as would ensure that the condition of intoxication 
would not be reached. There had been instruction to the 
employees but no affirmative action nor reasonable steps were 
taken to prevent such an occurrence. The Licensee must take 
responsibility for the incidents. Accordingly, there has been a 
breach of Section 5 (4) of the Regulations. The Tribunal notes 
that the approach of Paul Young to the question of intoxication 
is one wherein if the customer created no problems, there was 
no intoxication within the meaning of the section. He admitted 
very forthrightly that there were many occasions upon which the 
cutomers were in such condition that, in his judgment, for the 
welfare of the customer the customer should be sent home in a 
cab. 


The Tribunal finds accordingly that there is a basis 
by reason of past conduct, and Section 5 (4) for a finding of 
a breach of condition and action of suspension by the Board. 
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Mr. Schwartz very eloquently presented the case with 
respect to the penalty to be imposed, submitting that the 
penalty of twenty-one days is harsh and that there would be 
economic difficulty resulting from such a penalty. 


Mr. Grannum has directed attention to the fact that 
permitting drunkenness and disorderly conduct, and the service 
of liquor outside the hours are serious matters. At a time 
when there is much controversy about hours of service, one would 
think that attention would be directed by Licensees with res- 
pect to absolute compliance therewith. 


The Tribunal is of the opinion that anyone who has been 
in the business which involves the service of alcoholic beverages 
should be aware that a number of matters, of which drunkenness 
and disorderly conduct are two, are very serious matters and 
that a very high standard is to be expected of those who have 
licences. It is true that the Licensee has a record of seven 
years of no other incidents requiring action by the Board. 
However, the standard required is greater than that of incidents 
taking place only during a period of seven years. 


Mr. Grannum has pointed out the fact that the sanctions 
should be such as to deter others; those who are in the 
business must be aware of the seriousness of the matter and the 
high standard which is expected of them. If every Licensee were 
permitted such incidents within the period of seven years, the 
administration of liquor laws in this province would be in a 
very difficult situation. The risk of harshness and economic 
impact of penalty are matters of which those who are in the 
business must be aware. 


The Tribunal is loath to change the penalty imposed by 
the Board unless there is substantial reason for making such 
a change. Harshness and economic impact in respect of which there 
can be no question are not in the administration of the laws 
substantial reason. 


The Tribunal has established that the Licences are 
separate. There is no specific basis upon which the Board could 
have suspended the Lounge Licence. In respect of that operation 
there was no evidence of any kind placed before the Tribunal. 


Accordingly, the Tribunal alters the decision of the 
Board in that the Public House Licence only be suspended for 
a period of twenty-one days, the commencement of which is to 
be determined by the Board. 
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LALAZAR RESTAURANT, Scarborough 


Board decision to issue 
Dining Lounge Licence 
to LALAZAR RESTAURANT 


MEETING TO DECIDE STATUS TO APPEAL and deal with 
request for extension of time for the giving of a 
notice requiring a hearing by the Tribunal. 


TRIBUNAL: JOHN YAREMKO, Q.C. CHAIRMAN 
BARBARA SHAND, MEMBER 
GALE McAULEY, MEMBER 


COUNSEL: Je’ SLIEVEN -CASEYS Q:Cs; representing the, Borough of 
East York 
S.K. SANWALKA, representing the Applicants 
S.A. GRANNUM, representing the Liquor Licence Board 


DECISION: JUNE 16, 1980 


On the 16th day of April, 1980, a Notice of Motion was 
filed with the Liquor Licence Appeal Tribunal on behalf of the 
Borough of East York for an Order: 


"Granting leave to The Corporation of the 
Borough of East York to launch a fresh 
appeal against the Decision of the Board 
and for an Order extending the time for 
appeal nunc pro tunc." 


The right of the Borough to require a hearing was challenged 
by the Board and by the Applicants. 


Thee iri bunal finds: 


1. By application dated the 20th of August, 1979, the 
Applicants Salim Ahmad and Raja Waheed, who carry on 
business in partnership, applied for a Dining Lounge 
Licence for premises known as Lalazar Restaurant. 


2. The Applicants have operated the restaurant since on or 
about May 1979. 


3. The fact of the application was published in the Toronto 
Star on Wednesday, September 19 and Wednesday, September 
26, 1979 and a public meeting in respect thereof was 
held at the Board's offices at 55 Lakeshcre Blvd. East, 
Toronto, on Thursday, October 4, 1979. 


1. 


aes 
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At the said public meeting several persons including 
Mona Aggarwal appeared in opposition to the issuance 
of a Dining Lounge licence to the Applicants. 


The Borough of East York was not represented at the 
meeting. The following resolution of October 1, 1979 
was placed before the Board. 


Resolved "that the Liquor Licence Board of 
Ontario be again advised of East York's 
concerns and continuing efforts in reducing 
the parking demands in the area of Donlands 
Avenue and O'Connor Drive; 


And be it further resolved that the Mayor 
and Ward Alderman be authorized to appear 
before the Board in connection with the 
liquor licence application for 429A Donlands 
Avenue, if they so desire." 


On the 15th day of October, 1979 a Notice of Proposal 
to refuse the said licence was issued by the Board and 
on the 13th day of November 1979 a Notice of Hearing 
to deal with the proposal at the Council Chambers of 
the Borough of East York on December 12, 1979 was 
issued. 


A copy of the notice was served on the Borough. 


The Borough was not represented at the hearing held in 
its own Council Chambers. 


Mona Aggarwal appeared at the hearing in opposition to 
the issuance of the licence and was represented by her 
Counsel, David Chaiton. On her behalf Michael Vince, 
By-law Enforcement Officer of the Borough, was 
subpoenaed. 


Other concerned citizens attended in opposition. 


There was before the Board a letter from the Borough 
dated December 5th, 1979 respecting the hearing. 


NTDeG COUNCIL treet recommended that the 
Liquor Licence Appeal (sic) Board be 
advised of the Borough's concerns regarding 
parking problems in the area and of the 
Borough's intention to pass a by-law in 
connection with a 60-seat requirement for 
licensed establishments ..... . 
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i2% ine pOard 1S5sueo its Gecision on the 7th of January, 
1980 and a copy of the same was received by the 
Borough on the 9th of January, 1980. 


wets By letter dated January 18th, David Chaiton requested 
a hearing before the Tribunal on behalf of Mona 
Aggarwal. 


14. By letter dated March 18th, David Chaiton advised the 
Tribunal that Mona Aggarwal ''wishes to abandon her 
appeal." 


Lis By letter dated 24th of March the Registrar confirmed 
a discussion with the Counsel for the Board wherein he 
indicated he had no objection to the withdrawal of 
the appeal. The Registrar advised ''that the file is 
considered closed." 


16. By letter dated March 25th, David Chaiton acknowledged 
an earlier letter from the Registrar. He explained 
the reason for the withdrawal by Mona Aggarwal of her 
appeal and also stated "I am advised, however, that 
many of the local residents wish to pursue an appeal. 
Would you kindly advise me as to whether this is 
possible and if so, I will contact them." 


ae By letter dated the 28th of March the Registrar 
referred David Chaiton to Sections 15(1) and 16(8) of 
the Liquor Licence Act. 


es The Registrar did not hear further from Mr. Chaiton. 


he The time for requiring an appeal expired on or about 
the 24th of January, 1980. 


ZO; On the 8th day of April, 1980, Council of the Borough 
of East York passed a resolution instructing the 
Borough solicitor to proceed to take steps that the 
Borough of East York may become an appellant in the 
proceedings. 


The issue before the Tribunal at this meeting is whether 
an extension of time for the notice requiring a hearing should be 
granted by the Tribunal. Relevant sections of the statute are 
as follows: 


"Section 15(1)-Any party to a proceeding before the 
Board under Section 13 who is aggrieved by the 
decision of the Board may, within fifteen days after 
he is served with the decision of the Board, mail or 


, 
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deliver to the Board and the Tribunal a notice 
in writing requiring a hearing by the Tribunal." 


"Section 16(8)-Notwithstanding any limitation 
of time for the giving of a notice requiring 
a hearing by the Tribunal and where it is 
satisfied that there are prima facie grounds 
for granting relief and that there are 
reasonable grounds for applying for the 
extension, the Tribunal may extend the time 
for giving the notice either before or after 
expiration of the time so limited and may 
give such directions as it considers proper 
consequent upon such extension." 


There is required a two-fold determination. The first 
determination is whether the Tribunal is satisfied that there 
are prima facie grounds for granting relief. In respect of 
whether a licence should be granted herein, the issue is a 
determination that the issuance of the licence does not come 
within the exception to entitlement as being "not in the public 
interest having regard to the needs and wishes of the public in 
the Municipality in which the premises is located." It is clear 
from the representations made indirectly heretofore in these 
proceedings by the Borough that the Borough's concern is with the 
question of parking. At no time has the Borough taken the 
position that the issuance of the licence "is not in the public 
interest having regard to the needs and wishes of the public in 
the Municipality." It is noted that the Board in its decision 
was of the opinion that the "responsibility for" parking 
facilities is in the hands of the Municipal council and does 
not fall within the jurisdiction of the Liquor Licence Board. 
The Tribunal is in agreement with the Board in this regard. This 
is not to say that citizens in expressing their needs and wishes 
cannot place before the Liquor Licence Board or Tribunal their 
concerns about parking as indicating their bonafides as to their 
wishes but the determination of the public interest is to be 
based on an expression of needs and wishes. The Tribunal is of 
the opinion that the Borough has not satisfied the Tribunal that 
there are prima facie grounds for granting relief. 


A second determination is whether there are reasonable 
grounds for applying for the extension. A review of the 
chronology of events in these proceedings indicates that the 
Borough did not take a direct active role in the proceedings but 
left it to the interested citizens to do so. The Borough was 
advised at all times. It received a copy of the decision shortly 
after it was rendered. The Borough took no action. One citizen 
did take action to initiate a hearing before the Tribunal but 
withdrew the same in due course. Reliance by any person on action 
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by someone else is at a risk. Any party to the proceedings, 
Borough or citizen, who felt aggrieved ought to have taken 
separate action in self interest. The Borough which to date 
played a minor indirect role wishes to play a dominant direct 
role after the time for so doing has lcng passed. No other 
citizen in respect of whom there is statutory provision for 
requesting a hearing of the Tribunal saw fit to do so. It is 
true that the Borough moved expeditiously when it was advised of 
the withdrawal of the appeal on March 3lst. Its action was not 
on its own initiative as a party to the proceeding aggrieved. 


In this matter the Registrar had noted the proceedings 
closed. It would be very unfair to the Applicant herein who 
made considerable expenditures in respect to matters requiring 
finalization prior to the issuance of the licence, that the 
matter be re-opened at this time. 


The Tribunal hereby determines that it is not satisfied 
that there are prima facie grounds for granting relief nor that 
there are reasonable grounds for the application for the extension 
and accordingly the Tribunal does not extend the time for giving 
the notice requiring a hearing by the Tribunal. 
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LA STELLA RESTAURANT, Toronto 


Application for Dining Lounge Licence and 
Entertainment Lounge Licence 

by Giuseppe Parentela 

APPEAL FROM PROPOSAL TO REFUSE TO ISSUE 


TRIBUNAL : JOHN YAREMKO, Q.C., CHAIRMAN 


JOHN ERICKSON, Q.C., VICE-CHAIRMAN 
BARBARA J. SHAND, MEMBER 


COUNSEL : J. ZWICKER representing the Applicant 
S.A.GRANNUM representing the Liquor Licence Board 


DECISION: AUGUST 29, 1980 


LA STELLA RESTAURANT is a restaurant establish- 
ment, locatd at 1764 St. Clair Avenue West, in the City of 
Toronto. The said establishment is located within that area of 
the said City which was annexed to the City of Toronto on 
May 1, 1909, and which was known as the City of West Toronto 
prior to annexation. 


A formal application for a liquor licence dated 
April .2ist, 1980 was filed with the Board and the applicant 
sought to obtain the class of licences known as Dining Lounge 
and Entertainment Lounge as defined in Ontario Regulation 
1008/75 Section 2. 


On the 25th day of June, 1980, the Board, pursuant 
to The Liquor Licence Act, 1975, Section 12, proposed to refuse 
to issue a liquor licence to the applicant 

"for the reason that the applicant is not entitled, 
under Section 6(1)(e) of the said Act, to a liquor 
licence because the applicant will be carrying on 
activities that are contrary to the Act and Regulations: 


a) The premises known as 1764 St. Clair Avenue West, 
Toronto is situate in the former municipality ‘of 
West Toronto which, in 1909, was annexed to the 
City of Toronto in accordance with the City of 
TOPOnCOeAGt Ot OE Cweevie lym Gee te2iore 


b) The municipality of West Toronto had, in 1909, a 
by-law 551 prohibiting the sale by retail of 
alcoholic beverages in the municipality. 


c) No licences have been issued by the Board for 
premises in the former municipality of West Toronto. 


sys) 


d) The results of votes helc in the former 
municipality to approve the issuance of liquor 
licences have been negative, the most recent of 
which was held in December, 1972. 


e) The issuance of a Dining Lounge and Entertainment 
Lounge licence would be contrary to The Liquor 
Licence Act, 1975 S 26 and Ontario Regulation 
£006] 7575,900l) and (3).2 


Section 26 of the said Liquor Licence Act provides as follows: 


"Subject to Sections 27 and 28, and the 
Regulations, no licence shall be issued 
or government store established of a 
class for the sale of liquor ina 
municipality, 


(a) in which the sale of liquor under that 
class of licence or store was prohibited 
under the law as it existed immediately 
before this Act comes into force; or 


(b) although the sale of liquor is not 
prohibited by law, no licence has been 
issued or government store established 
since the 16th day of September, 1916." 


Section 50(1) of Regulation 1008/75 provides as follows: 


"The issuance of a dining lounge licence to 
a hotel, restaurant or theatre is confined 
to hotels, restaurants and theatres situated 
in a municipality where, 


(a) it was not prohibited by the law as it 
existed immediately prior to this Regulation 
coming into force for the Liquor Licence 
Board of Ontario as continued under The 
Liquor Licence Act, being Chapter 250 of 

the revised Statutes of Ontario, 1970 to 
issue a dining lounge licence or lounge 
licence to a hotel, inn, tavern or theatre; 
or 


(b) an affirmative vote has been taken pursuant 
to Section 27 of the Act on question 6 or 7, as 
the case may be, of Section 52." 
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Subsection (3) is a provision in respect of an entertainment 
lounge similar to subsection (1). 


Issues to be determined in this matter are: 


(1) An interpretation of the applicability of the 
words "in a municipality" 


(2) The time of the applicability of the 
prohibition herein 


(3) Whether a licence pertinent to the matter 
has been issued. 


The history of relevant bylaws and statutes is 
as follows: 


Between 1897 and May 1, 1909, the City of West 
Toronto enacted By-law 551, pursuant to the then existing 
Liquor Licence Act of Ontario. The purpose of the said By-law 
was to prohibit the retail sale of liquor within the City of 
West Toronto. Prior to enactment of By-law 551, licences for the 
retail of liquor had been issued in the City of West Toronto. 


On May 1, 1909, the City of West Toronto was 
annexed as aforesaid by virtue of the City of Toronto Act, 
9 Edw Vil .ce. 125, Section. subsection & tiereot, “recited 
the nature and effect of By-law 551 and further provided that 
the said By-law remain in force in the area affected until 
specifically repealed by a By-law of the City of Toronto, which 
by-law was to be approved by a majority of the electors then 
qualified to vote in the annexed area. Such approval by the 
qualified electors in the annexed area was to be given in 
accordance with the provisions of the then Liquor Licence Act. 


The said City of Toronto Act, was enacted in the 
light of the provisions of the Consolidated Municipal Act of 
Ontario, 3 Edw VII, (1903), c. 19, which provided as follows: 


26(1) ei The Council] oluanyevillage or 
town may by resolution declare that it 
is expedient that such village or town 
be annexed to an adjacent city, town or 
village, and in case the Council of such 
city, town or village passes a resolution 
to the same effect, the Council of such 
first mentioned village or town may 
submit the resolution to the electors 
and if a majority of the electors vote 
thereon are in favour of the resolution, 
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the Lieutenant-Governor in Council 
may by proclamation annex the one 
municipality to the other upon such 
terms as may have been agreed upon or 
determined by arbitration." 


26(2) "Subject to any variations made 
by the terms agreed upon or settled in 
manrer aforesaid, the municipality 
annexed to the other shall be subject 
to the provisions of this Act having 
regard to the annexation of territory 
tLOraevall lage we LOWMEOt Calty 0 


56 "In case an addition is made to the 
limits of any municipality, the by-laws 
of the municipality shall extend to 

the additional limits, and the by-laws 
of the municipality from which the same 
has been detached shall cease to apply 
to the addition, except only by-laws 
relating to roads and streets, and these 
shall remain in force until repealed by 
by-laws of the municipality to which 

the addition has been made. R.S.O., 

IO /- SoBecsn sie SoG 


imy toro, the Ontarzo Temperance ,Act, 6 Geo. Vv, 
c.50 repealed the then Liquor Licence Act aforesaid. 


The law as it existed immediately before the Liquor 
Licence Act; 1975 (Section 26) came into force is set out in 
Sections 70 and 72 of the Liquor Licence Act R.S.O. 1960 c.218, 
Section 70 being renumbered as Section:71 of the Liquor Licence 
Act, R.S.O« 1970 and providing as follows: 


"Except as provided by this Act and 

the Regulations, ... no premises shall 

be licenced in any municipality or part 
of a municipality in which at the time of 
the coming into force of the Qntario 
Temperance Act a by-law passed under the 
Liquor Licence Act, being chapter -215 of the 
revised Statutes of Ontario, 1914, or any 
other Act was in force prohibiting the 
sale of liquor by retail until a vote has 
been taken in the manner provided in 
SIXGISILOIN Bia 
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On June 3, and 4, 1970, the Ontario Court of Appeal 
considered the provisions of the City of Toronto Act, 9 Edw. VII, 
ec. 125, Section 1, Subsection $, and its effect “on By-law 551, 
aforesaid, in the case of Croation Estates Limited, et al v. 
City of Toronto, (1970).0-R. ./Ol. ThesAppellant in that action, 
sought a declaration that By-law 551 of the former City of West 
Toronto was no longer in force. Alternatively, the Appellant 
sought a declaration that the procedure for the repeal of By-law 
551 should be carried out in accordance with the provisions of 
the Liquor Licence Act, R.o.0. 1960, c.216. cine trial was) nerd 
before Mr. Justice Lacourciere who dismissed the action. That 
judgment was set aside on appeal and in its place, judgment was 
given declaring that By-law 551 of the former City of West 
Toronto ceased to be valid as of 1916 with the coming into force 
of the Ontario Temperance Act. The Court of Appeal held that the 
said Ontario Temperance Act had the effect of repealing the Liquor 
Licence Act, R.S.O. 1914, c.215, and all local option by-laws 
which had been enacted pursuant to that act. As a result, the 
Court of Appeal held as follows: 


"...we are all of the opinion that By- 
law 551, just as any other by-law with- 
out any such legislation with respect 
to vib as the City of Toronto Act, 1909. 
was repealed for all purposes by the 
repeal of the former Liquor Licence 

Act which took place under the provi- 
sions of the Ontario Temperance Act, 


It is patent that in order to find that By-law 551 was 
repealed by the Ontaric Temperance Act there must be a finding 
that the by-law was in force up to the time of repeal i.e. the 
coming into force of the Ontario Temperance Act. 


Counsel for the applicant submitted that By-law 551 
was not in effect at such time, maintaining that it had been 
repealed earlier on the lst day of July, 1913 with the coming 
into force of the Municipal Institutions Act, 3-4 Geo. V. c.43 
which repealed Section 26(2) of the aforesaid Consolidated 
Municipal Act, and whereby Section 56 of the said Consolidated 
Municipal Act, was repealed and replaced by Section 33 of the 
said Municipal Institutions Act, namely: 


"Where a district or a municipality 

is annexed to a municipality, its by- 
law shail extend to such district or 
annexed municipality,and the by-laws 

in force therein shall cease to apply 
to it, except those relating to high- 
ways, which shall remain in force until 
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repealed by the Council of the munici- 
pality is annexed and except by-laws 
conferring rights, privileges, franchises, 
immunities, or exemptions which could 

not have been lawfully repealed by the 
Council which passed them." 


With his submission that the substance of By-law 551 was to 
prohibit"'...a privilege previously in existence in the former City 
of West Toronto, namely with respect to the issuance of liquor 
Licences", he also submitted that the by-law did not come within 
the exception set out in Section 33. He submitted that had the 
provision of the said Municipal Institutions Act of 1913, 
specifically Section 33, been argued that the Court of Appeal 
would have been in a position to hold that said By-law 551 had 
been repealed effective the lst day of July, 1913, being the 
date that the said Municipal Institutions Act came into force. 
The Tribunal does not agree with the latter submission, and 
accepts the decision of the Court of Appeal as a definitive 
finding that By-law 551 continued right up to the coming into 
force of the Ontario Temperance Act, which thereupon repealed 
By-law 551, and its conclusion that Sections 70 and 72 of the 
biquor; Licence Act, R.S.0O. 1960, c. 218, were applicable to 

that part of the Municipality of the City of Toronto, known 
formerly as the City of West Toronto. 


Counsel for the applicant took the position that the 
Court of Appeal in the Croatian Estates case held only that if 
60% of the voters of the former City of West Toronto, voted 
affirmatively, with regard to the issuance of liquor licences 
in the area, it would be lawful for such licences to be issued 
by the Liquor Licence Board of Ontario, and submitted that the 
decision did not hold that the very sale of liquor in the area 
previously known as West Toronto, was prohibited. The Tribunal 
is of the opinion that something which cannot be done unless 
something else occurs is a prohibition and a provision for a 
removal makes it none the less so. 


In August, 1971, the following question was submitted 
to the Supreme Court of Ontario in an unreported decision of the 
Sour t: 


"Is the Liquor Licence Board of Ontario correct 
in refusing to consider preliminary applications 
for liquor licences for premises located in that 
part of the City of Toronto, formerly known as 
the City of West Toronto, on the ground that 
there must further be held and reported an affir- 
mative vote by 3/5th of the electors voting, in 
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compliance with the provisions of the Liquor 
Licence. Act, .R-S202751 9604 4¢7216."! 


The decision of the Gount wast 


"The answer to the question posed is yes. The 
right to hold a vote is retained by Section /0 

of the Liquor Licence Act and-no right to grant 

a liquor licence without such a vote is given 

to the? Board iby Section 24.7%, 7 au 

Stewart, J. in the Matter of a Case Stated by 

the Liquor Licence Board of Ontario re Vesuvio 
Pizzeria and Spaghetti House and the Westway Hotel. 


The Tribunal is of the opinion that Mr. Justice 
Stewart's decision is in accordance with the findings of the 
Court of Appeal in the Croatian Estates case. 


The Tribunal is of the opinion that the case cf Moon- 
glow Restaurant Ltd. and Rodgers (1966) 2 O.R. 355 cited by 
counsel for the applicant is not supportive of the applicant's 
position. It is clear that by his reference: "why such care was 
taken specifically to preserve the liquor by-laws in the 1909 
Act of annexation of West Toronto" that Mr. Justice Stewart took 
the position that the situation in West Toronto was different 
from that of North Toronto. It is further to be noted that His 
Lordship's reference: to S. 33 of the Municipal Act 1913 (Ont) 
c.43 indicated that what applicant's counsel submitted as not 
coming within the exception of the section was so encompassed 
namely: "Bylaws....such as could not be repealed by the council 
of the annexed municipality without a vote such as for example 
the liquor by-laws. As stated in the Croatian Estates case 
By-law 551 preserved for the voters in the annexed area the right 
to vote upon any question of repeal. 


The premises have been used as a banquet hall since 
1968 and have been used for wedding receptions and other social 
events where liquor has been served under the authority of a 
Special Occasion Permit. 


Counsel for the applicant filed as exhibits special 
occasion permits (sale) which had in recent years been issued 
in the annexed area and accordingly submitted that a licence or 
licences have been issued since the 16th of September 1916. 
Counsel for the Board maintained, without the submission of 
evidence with respect thereto, that the permits had been issued 
inadvertently. It is not necessary for the Tribunal to rule upon 
the validity of the issuance of the permits for the Tribunal is 
of the opinion that the issuance of a permit is not the issuance 
of a licence within the meaning of Section 26 of the Liquor 
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Licence Act. Though there are many parallel secticns applicable 
it is clear that a distinction between "permit" and "licence" 
is maintained throughout the Act. 


Counsel for the applicant submitted that Section 26 
of the present Liquor Licence Act directs the Liquor Licence Board 
not to issue a licence for the sale of liquor only if the sale 
of liquor was prohibited by law immediately before 1975 in the 
entire municipality, or if no licence had been issued since the 
16th day of September, 1916, in the entire municipality. He 
submitted that the only municipality to which Section 26 can be 
deemed to refer is the Municipality of the City of Toronto. He 
further submitted that had the legislature intended to retain 
the provisions for licensing respecting ‘a part of a munici- 
pality' it would have stated so. 


The Tribunal does not agree. The Tribunal is of the 
opinion that had the Legislature intended such a sweeping change 
which would have removed not only from the residents of the 
annexed former West Toronto but also from all other comparable 
areas throughout the Province the right, so assiduously preserved 
by the Legislature through the years, to vote upon repeal by way 
of voting upon questions set out in the Act, the Legislature 
would have set forth such change clearly. 


That the legislature continued to be assiduous in the 
preservation of the status quo under such circumstances i.e. 
annexations, and to continue the voting procedures is evidenced 
by Section 34(1) of the 1975 Statute, namely: 


"(1) No amalgamation of a municipality 
with another municipality and no annex- 
ation of the whole or a part of a muni- 
cipality to another municipality affects 
the operation of this Act at the time of 
the amalgamation or annexation in the 
municipality amalgamated or municipality 
or part annexed or elsewhere until such 
operation is affected pursuant to a vote 
under this Act in the municipality amal- 
gamated or municipality or part annexed, 
as the case may be, 1975, c.40,s.34(1). 


(2) The persons qualified to sign a 
petition pursuant to section 27 or 28 
are the persons whose names appeared on 
the list of electors, as revised, pre- 
pared for the previous municipal elec- 
tion held in the municipality amal- 
gamated or municipality or part annexed, 
as the case may be. 
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(3) The persons qualified to vote upon 
a question or questions are the persons 
who would be eligible to vote at an 
election held in the municipality amal- 
gamated or municipality or part annexed, 
as the case may be, held pursuant to The 
Muntel pal elections Act. 1077s Cc a02 
Sloe 


The Tribunal is of the opinion that reading of the 
Act in its entirety must lead to a finding that within a munici- 
pality where the conditions of Sections 26(a) and (b) apply no 
licence shall be issued except subject to the provisions of 
Section 27. 


The Tribunal finds that within the Municipality of 
Toronto in that part formerly known as West Toronto the sale of 
liquor was prohibited under the law as it existed immediately 
before the Liquor Licence Act, 1975 came into force and accordingly 
no licence shall be issued in that part until an affirmative vote 
is had in accordance with Section 2/7(2). 


In December, 1972, a liquor plebiscite was held in 
the former City of West Toronto, and the required affirmative 
vote did not occur. 


The Tribunal finds that the general entitlement of 
the applicant under Section 6(1) of the Act is subject to the 
above overriding prohibition, and finds further that his 
entitlement under the section comes within the exception of 
paragraph (e) that if licenced the applicant will be carrying 
on activities in contravention of this Act or the regulations. 


The Tribunal hereby directs the Liquor Licence Board 
to carry out its proposal not to issue the Dining Lounge Licence 
and Entertainment Lounge Licence applied for. 
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LIGHTHOUSE RESTAURANT 


Dining Lounge Licence 
to be issued to 
LIGHTHOUSE DISCOTHEQUE LIMITED 


MEETING TO CONSIDER request for 
extension of time for the giving 
of a notice requiring a hearing by the Tribunal. 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
GORDON I. PURVIS, Q.C., VICE-CHAIRMAN 
BARBARA SHAND, MEMBER 


COUNSEL: H.A. PATRICK LITTLE, representing Melanie Battell 
and other Applicants 
JOHN A. CROSSINGHAM, representing Lighthouse 
Discotheque Limited 
S.A. GRANNUM, representing the Liquor Licence Board 


DECISION: OCTOBER 20, 1980 


At the conclusion of the meeting the Chairman gave an oral 
decision in the presence of the two Members, who orally concurred. 


The issue before the Tribunal at this meeting is whether 
an extension of time for the Notice requiring a hearing should be 
granted by the Tribunal. The relevant section of the Statute is 
section 16(8). 


There is required a two-fold determination - a determination 
whether the Tribunal is satisfied that there are prima facie 
grounds for relief, and a determination whether there are 
reasonable grounds for applying for the extension. 


Dealing with the latter determination first, the chronology 
of events as set out in the affidavit of the Applicant in 
paragraphs 3 to 8 inclusive thereof, are the basis upon which the 
Tribunal concludes that there are reasonable grounds for granting 
the extension. In paragraph 7 the Applicant, Melanie Battell, 
refers to an understanding that on the basis of a response to a 
"poll' by the Quorum, a Notice requesting a hearing would be 
filed by the Port Dalhousie Quorum. A reference to the urgent 
notice to all Port residents shows in the last paragraph thereof, 
the statement that the Quorum "will not proceed with an appeal 
unless the majority of Port residents who call wish us to do so." 
The inference is that if a majority of Port residents who call 
wish the Quorum to appeal, there would be an appeal proceeded with. 
That inference by the Applicant explains her inaction. In 
addition, the Tribunal notes the expedition with which the 
Applicant moved - once she became aware that the Quorum would not 
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be filing a Notice. On the same day she attended upon the 
solicitor with instructions. The solicitor at that time contacted 
the Liquor Licence Board of Ontario indicating an intent to file 
an appeal. It is true that the Act requires a Notice in writing. 
However it has been the practice of the Tribunal to give weight 
to a communication with the Tribunal within the time limit with 
respect to an appeal. Had the appellant been in the City of 
Toronto, there is all likelihood that the written appeal might 
have been delivered. As a basis for finding reasonable grounds, 
the Tribunal has accepted and given consideration to a communica- 
tion within the time limit that indicated an intent. All actions 
of the Applicant herein are found by the Tribunal to have been 
reasonable. 


With respect to the determination whether there are prima 
facie grounds for granting relief, the basis of determination of 
the issuance of a licence is the determination whether the en- 
titlement to a licence comes within the exception as being not in 
the public interest having regard to the needs and wishes of the 
public within the municipality in which the premises is located. 
The nature of the proceedings herein have been such as to leave 
unclear both the expression of needs and wishes. The direction 
of the Liquor Licence Board to this aspect must be separate and 
apart from the basis upon which the needs and wishes of the 
public is formed. It is to be noted that in the five-page 
Decision of the Liquor Licence Board only a reference is made 
with respect to needs and wishes in a recital of the Proposal 
in the first paragraph of the Decision, and a terse statement 
with respect to the finding of the Board "that it does not find 
sufficient evidence to indicate that approval would not be in the 
public interest". 


Evidence has been placed before the Tribunal with respect 
to the decision of the Quorum not to appeal. The Tribunal does 
not accept the decision of the Quorum not to appeal as an 
indication that there is not a substantial position of expression 
of needs and wishes upon which a refusal of the licence might be 
based. The Tribunal is of the opinion that a review of the 
proceedings to date leads the Tribunal to the decision on balance 
that a hearing de novo should, under the circumstances, be held. 
The Tribunal is of the opinion that the Applicant has demonstrated 
prima facie grounds for granting relief. 


Accordingly, the decision of the Tribunal in this matter 
is that the extension of time for Notice requiring a hearing be 
granted for that period which would make the Notice of Hearing 
filed valid. 
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THE LOADING ZONE RESTAURANT 


Dining Lounge Licence 

issued to 

Manfred Schroeter 

APPEAL FROM ORDER ATTACHING TERM AND 
CONDITION 


TRIBUNAL : JOHN YAREMKO, Q.C., CHAIRMAN 
SACK Gee SIM: 
K. P. VAN HAMME, MEMBERS 


GOUNSELe =: TERRENCE JABOUR for the Licensee 
S. A. GRANNUM representing the Liquor 
Licence Board 


DECISION : JUNE 17, 1980 


The decision was given orally by the Chairman at 
the conclusion of the hearing. 


Manfred Schroeter is the licensee of the premises 
known as the Loading Zone Restaurant at 45 Montreal Road, 
Vanier. 


The licence issued is a dining lounge licence in 
respect of: 


ROOMS (2) LOCATED 


1. MAIN FLOOR: SOUTH WEST SECTION, capacity 219 
Ze MAIN FLOOR: EAST CENTRE SECTION, capacity 38 


A sketch prepared by the licensee shows: Room #2 as 'Dining- 
Room' (equipped in a fashion associated with generally a place 
of dining), room #1 as an area 'bar and lounge' and another 
substantial area as 'dining lounge and entertainment area’ with 
a stage and dancing floor. Room #2 is the smallest of all the 
areas. 


The licensee acquired the premises on or about the 
16th day of November 1978. At the time of the transfer the 
necessity for compliance with the food and liquor ratio was 
brought to his attention. At the time of his purchase the 
licensee exercised a judgment based on statements for two 
quarterly periods which indicated compliance with the regulations 
but the balance was fairly close. At the time the premises were 
acquired the establishment catered to what was described as a 
"rough crowd" who it appeared came to drink and be entertained 
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by the disco music provided. After taking over the premises, 
the licensee determined to change the environment and clientele 
of the operation and within a relatively short period of time 

a change did take place. 


It came to his attention that the figures upon which 
he had relied were not factually correct. There was an 
imbalance by reason of the minimal food sales. The licensee 
continued to file returns which were incorrect. 


Even the incorrect figures indicated that there 
was an imbalance so that in July of 1979 after filing the 
statement which indicated that the food receipts during the 
month of June were 45%, the matter was discussed with him 
by the Board. On the 19th day of September the Board issued 
its Notice of Proposal based on the figures supplied. A 
hearing was held on the 20th of November in regard to the 
matter and the Board issued its decision. The Board had before 
it a report of an investigator who monitored the sales for two 
days. The monitoring showed a substantial disparity between 
the receipts from liquor and food sold during the day,and 
indicated that the most significant part of the sales were in 
respect of liquor after 8:00 p.m. in the evening. In the report 
the investigator describes the total operation as 'a lounge with 
an adjoining dining lounge and kitchen’. 


After the July meeting, and particularly after the 
September Notice of Proposal, and the November hearing the 
licensee initiated various steps to bring about an increase 
in the food sales. The recent ratios submitted confirms the 
fact, as the Tribunal finds, that since November 1978 until 
the llth day of June the receipts from the liquor sold far 
exceeded the receipts from the food sold. 


The Tribunal finds that there has been by the licensee 
over this period of time a clear breach of the applicable 
regulation section 6, subsection 5(a). The Tribunal in these 
matters has set up certain criteria which have formed the basis 
of action that has been taken by the Board and the Tribunal in 
respect of compliance with the regulation, and both counsel 
have referred to the criteria. The first criterion has been 
set out as necessity for finding that the operation by the 
licensee is a bona fide restaurant (food) operation. It is 
evident that the operation of room #2 which has been referred 
to as being the restaurant known as 'CASA del SOL' in itself 
comes within meeting that criterion. However, it is necessary to 
to look at the total operation to determine whether the total 
operation meets the criterion. The Tribunal finds that the 
total operation as carried on does not meet that criterion. 


65 


Though as testified to by the investigator and inspector there 
has been a changed atmosphere, a change in clientele and a 

change in facilities, and though the technical requirements are 
all there, the operation as it is carried on still has as the 
significant part thereof the operation of the room #1 which can 
in no way be described as a dining lounge operation. The 
licensee has since the November hearing been very forthright 

with the Board and Tribunal to the degree that on the sketch 
which he prepared he indicates that there is a 'bar and lounge' 
and to the dining lounge he has added the words "entertainment 
area''. These illustrate the kind of operation that is still 
beimgacarried on. It is not,a question of the sincerity of 

the wishes of the licensee. The Board, and the Tribunal has to 
look at the realism of the operation. With respect to criterion 
#2 there is a necessity for finding that reasonable efforts are 
being made by the licensee to meet the requirements of the 
regulation. The Tribunal has before it a listing of what has 
been done. The inspector and investigator have been very fair 

in their testimony in indicating that efforts have been made by 
the licensee to increase the sale of food. However, in the 

light of the fact that the licensee was confronted with a 
disparity during the month of December 1979, following the 
decision of the Board, of 75% liquor and 25% food, the reasonable 
efforts on his part should have been without limit. The licensee 
was confronted with a very difficult if not impossible task, and 
the Tribunal cannot find the efforts that were expended by 

him in respect of the total operation inclusive of room #1 

were such as can be deemed to be reasonable under the circumstan- 
ces. The Tribunal does acknowledge again in respect of dining 
room #2 that the efforts which were made were such as would 

merit favourable comment. With respect to criterion #3, 

whether reasonable success toward the goal of meeting the 
requirements in a reasonable period of time is being had, the 
figures speak for themselves. During the period of time follow- 
ing his acquisition of the business, apart from the cleaning up 
process with respect to the establishment, there did not seem to 
be any extensive effort with respect to the food sales. Though 
the licensee has acknowledged that he was inexperienced in the 
field of restaurant at the time he became licensee, it is 
difficult to comprehend that during the year 1978 and particularly 
1979 he would not be aware of the fact that the matter of food 
liquor ratio had become a significant part of monitoring by the 
Liquor Licence Board generally and that steps were taken by the 
Board to see that this regulation was being complied with through- 
out the province. The Board in this regard had taken extensive 
action with respect to licensees and this Tribunal has been 
called upon in a number of instances to deal with these matters. 
The licensee has had a considerable period of time to bring 

about a balance even if the Tribunal were to set aside 
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that whole period of time prior to November 1979 when it is 
acknowledged and the Tribunal records it, the licensee did a 
first rate job in bringing into being an operation far more in 
keeping with the general standards of the Board than carried on 
previously. The ratio of 75/25 during the six months that 
followed has on the average remained the same. It has fluctuated 
from a low of 19% for food to a high of 29% averaged out to 25%. 
The dollar figure of liquor has fluctuated and so has the food 
figure, and the Tribunal has noted that the month of May 
brought about the highest dollar figure in the sale of food. 
That combined with a lower dollar sale of liquor has brought 
about the percentage of 71/29. The Tribunal notes that sales of 
liquor in February 1980 exceeded the sales of liquor in January 
1980 by almost $3,000 whereas the food dollar figures for that 
period only showed $1,000 increase. That was on the eve of the 
month during which the board had indicated to the licensee that 
there would be a monitoring of the operation. The Tribunal is 
not unsympathetic to the plea by counsel for the licensee with 
respect to the results that may follow from such a decision of 
the Board. That situation is a situation in which every licensee 
that has appeared before the Tribunal has found himself. 


The Tribunal is aware of the application, formal or 
otherwise by the licensee in respect of an entertainment lounge 
but it is noted that though that particular ratio required for 
that purpose has almost been reached it is still short of the 
balance required. The Liquor Licence Board has the continuing 
responsibility for administration of the Act and the affairs 
of this establishment in particular and whatever decision they 
make in that regard is a matter to be considered by it. 


The Tribunal finds the licensee has been in continu- 
ing breach of regulation 6 (5)(a), and that the Board is 
empowered to take the action it has. 


THE LIQUOR LICENCE APPEAL TRIBUNAL HEREBY CONFIRMS 
the decision of the Liquor Licence Board of 20 November, 1979 
for the reasons herein and DIRECTS the Board to set the effect- 
ive date of the commencement of the attachment of the Term and 
Condition.* 


* Note: The above decision was appealed to the Supreme Court 
of Ontario (Divisional Court). The appeal had not been 
concluded at the time of this publication. 
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MISTY BLUE RESTAURANT & TAVERN 


Dining Lounge Licence 

issued to 

Ottaviano Palumbo 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL : JOHN YAREMKO, Q.C., CHAIRMAN 
BARBARA J. SHAND 
GALE McAULEY, MEMBERS 


COUNSEL : OTTAVIANO PALUMBO agent acting on his own behalf 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: DECEMBER 12, 1980 


Figures placed before the Tribunal by the Licensee taken 
from ledger sheets reflecting the true operation of the business 
show that the total receipts from the sale of liquor have far 
exceeded the total receipts from the sale of food in the same 
month. 


The Tribunal finds on the evidence that with respect to 
the sale and service of food, there are full kitchen facilities, 
an adequate supply of food and adequate provision of service. 
However, there has been insufficient demand and therefore insuf- 
ficient receipts from the sale of food. The operation is satis- 
factory from a health and policing point of view. 


The licensee has admitted that the figures he submitted 
to the Board which show a ratio of food receipts in excess of 
or close to those of liquor receipts are incorrect. Though the 
licensee has been very forthright in his testimony before the 
Tribunal, there is no justification for his earlier action. 


The Tribunal finds that the licensee is in breach of 
Section 6(5) of Regulation 1008/75 under The Liquor Licence 
Act. 


By virtue of the authority vested in it under The Liquor 
Licence Act, 1975, the Tribunal confirms the decision of the 
Liquor Licence Board herein. 
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At the conclusion of the hearing, the Chairman orally 
gave the decision and reasons therefor in the presence of 
the two members who concurred. 
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MUCKLES TAVERN, Toronto 


Dining Lounge Licence 

Issued to 

S. Muckle and Associates Limited 
Appeal from decision to revoke Muckles 
Tavern 


MEETING TO CONSIDER request for 
extenswon oO fetr mem or the cava ne 
of notice requiring a hearing by 
themkrrbuna ly weand request stiormea 
stay of the Board's Order of 
revocation. 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
GORDON PURVIS, Q.C., VICE-CHAIRMAN 
KENNETH VAN HAMME, MEMBER 


COUNSEL: MICHAEL LAWS, representing the Applicant Licensee 
S.A. GRANNUM, representing the Liquor Licence Board 


DECISION: OCTOBER 6, 1980 


MWe the conclusion “of the Meeting, ian the presence of the 
two members, the Chairman gave an oral decision: 


The first issue before the Tribunal is whether the request 
for an extension of time for notice requiring a hearing should be 
granted by the Tribunal. 


The relevant sections of the Statute are 15(1) and 16(8). 


There is a requirement of a two-fold determination. The 
Pimotedeverminatton 2S whether the iribunal ts sat1stied that 
PacreomaAtempiramamtacne Orounds tor Cranting Grelvert ine thas 
regard it is admitted that there are substantial monies owing by 
aputcensee, namely Sales Tax collected which are trust funds- 
Those monies cannot be paid by the Licensee. Accordingly, the 
Licensee would be disentitled to a licence in accordance with 
Section 6(1) (c) (1) of the Act -— in that “having regard to its 
financial position, it cannot reasonably be expected to be 
Mmnancialty responsible an ‘the conduct of its business™. “There 
is therefore a reason for revocation. No evidence has been 
placed before the Tribunal to-day that the Applicant licensee is 
in a position to meet all its obligations. 


Although only one of the two matters can be the basis of 
the Tribunal's decision, the second determination is whether 
Minere are reasonable grounds for applying for the extension!?” 
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A substantial period of time has passed. During that period the 
applicant/licensee has not taken steps that would indicate to the 
Tribunal that there are reasonable grounds. There has been a 
failure to file returns long overdue; there has been no positive 
attempt at reducing the substantial arrears existing prior to 

the immediate notice of proposal; there has been no placing 
before the Ministry of Revenue of proposals; there has been no 
payment of the most immediate payment due. 


The Tribunal is not satisfied that there are prima facie 
grounds for granting relief, and the Tribunal is not satisfied 
that there are reasonable grounds for applying for the extension. 
Accordingly, the Tribunal does not extend the time for giving the 
notice requiring a hearing. 


It is not necessary accordingly for the Tribunal to deal 
with the issue of the request for a Stay. 


The decision of the Tribunal in this matter is that the 
time for Notice requesting a Hearing not be extended. 


Apa 


NEVADA RESTAURANT 


Dining Lounge Licence 

issued to 

George Meanchopoulos (Meanchos) , 

Chris Meanchopoulos and Bill Meanchopoulos 
APPEAL FROM ISSUANCE OF LICENCE 


TRIBUNAL : JOHN YAREMKO, 0.C., CHAIRMAN 
KENNETH P. VAN HAMME 
BARBARA J. SHAND, MEMBERS 


COUNSEL: MORRIS J. WINER, representing the City of Toronto 
ARTHUR MALONEY, Q.C. representing the Licensee 
S.A. GRANNUM, representing the Liquor Licence Board 


DECISION: DECEMBER 23, 1980 


In the Liquor Licence Act, Section 6 (1), the Legislature 
has set forth for guidance of the Board, the criteria by which 
licences are to be issued. An applicant for a licence is entitled 
to be issued the licence except where it comes within certain 
exceptions. 


In the instant application, it is clear that the excep- 
tion to be considered is that set out in paragraph (g) namely, 
"in the case of an application for a licence, the issuance of 
the licence is not in the public interest having regard to the 
needs and wishes of the public in the municipality in which the 
premises is located."' That is the issue before the Tribunal 
today; it is really the basis of the requirement for the hearing 
on behalf of the City of Toronto. 


Mr. Winer, counsel for the City of Toronto, has very 
thoroughly reviewed the cases which have come before the Tribunal 
in which it was called upon both to interpret and to apply that 
section. Each application for a licence is to be dealt with on 
its own circumstances and on its own merit. To arrive at a deter- 
mination of the public interest, the Tribunal has to assess needs 
and wishes, and come to a conclusion on the balance of the ex- 
pression which is placed before it. The Tribunal has, as has the 
Board, relied on letters, petitions, on the testimony of indivi- 
duals on behalf of themselves, or as representatives of groups, 
of elected representatives, and on resolutions of council, both 
in support of and in opposition of application. That is the 
manner in which the evidence was placed before the Tribunal today. 
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There is in this instance with respect to the resolution 
of council, a significant difference as compared to resolutions 
heretofore placed before the Tribunal in that in November of 1978, 
the Counc#l of “Ghe City or Toronto passed 4 motion = ly 3 tie 
no further liquor licences be granted to establishments on both 
sides of Queen Street East from Woodbine Avenue to Victoria Park 
Avenue. 2. That the Commissioner of Planning be requested to 
report on the impact of licensed dining establishments on the 
local community for the Queen Street East area from Woodbine 
Avenue to Victoria Park Avenue..." 


In the past, the resolution has generally been directed 
to the specific application... lt iss.a)sieniticant factommaouL.a 
factor that is one of several that may come before the Tribunal 
in its determination. The opposition to the application is basi- 
cally based on concerns of residents of the immediate area with 
respect to parking and to what can be summed up as noise and 
rowdyism. Evidence has been placed before the Tribunal that 
other residents do not view these as problems, and it has been 
submitted by counsel for the respondent that in any event such 
problems will not be increased by the issuance of a licence. 
The significance of the concerns expressed by the residents, as 
the Tribunal has tried to convey in its interpretation, is as 
an indication to the Tribunal that the expression of needs and 
wishes by those in opposition are bona fide; that is, that they 
are based on a position in respect of which those that are in 
opposition hold strongly, and that the expression of needs and 
wishes are not based on some whim or ulterior motive, vis a vis 
the applicant. 


The Tribunal accepts the position of those who have 
expressed their opposition that their needs and wishes are that 
a licence not be issued. 


In support of the application, there is a petition of 
some 760 names somewhat different from petitions which have 
heretofore been placed before the Tribunal. It is a petition 
signed by patrons of the establishment whereby it is clear that 
a very substantial number, close to 75%, are drawn from the 
residential community which the strip (in the language of the 
residents) is called upon to serve. Those patrons are basically 
within walking distance of the establishment. In this instance, 
the determination before the Tribunal is to arrive at a conclu- 
sion based on the balance of the needs and wishes of those resi- 
dents served by the strip who are in opposition, with the needs 
and wishes of those residents who wish to be served by Nevada 
Restaurant. Each group is made up of members of the public 
within the municipality. 
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Mr. Winer has pointed out that it is very clear, that 
the number of licenced establishments within the strip is large 
and significant for the relatively short distance within which 
they are found. Mr. Winer has submitted on behalf of the appel- 
lant that the needs of the residents of the area can be satis- 
fied by patronising one of the presently established licensed 
premises. And technically that is a fact. However, there is 
something more. The patrons of Nevada, a substantial number of 
whom attended to give evidence to the Tribual, have indicated 
a rather unique loyalty to a restaurant. They have testified as 
the Tribunal finds, that the restaurant is what is known collo- 
quially as a 'family restaurant' operated by a family, for 
families. The service is excellent, the food is good. There is 
a relationship established through many years between the opera- 
tors and patrons who have resorted to them for service and enjoy- 
ment. The amenity of a drink at another, even neighbouring 
establishment, would have to be at the sacrifice, the giving up 
of the service and enjoyment of the rapport which those patrons 
have enjoyed for many years at Nevada. 


Mr. Winer has referred amongst other decisions, to that 
of Pros Restaurant. What both counsel are unaware of is that 
since the first Pros Restaurant case was reported, there was a 
second application as yet unpublished in which Pros Restaurant 
upon the new application and upon the evidence that was placed 
before the Tribunal at that time was issued a licence. And it 
is interesting to note that in the case of Shangrila Restaurant, 
in Peterborough, changed circumstances in that community have 
brought about a licencing of that establishment. 


The Tribunal stresses that it is dealing with the speci- 
fic application of Nevada Restaurant. It is in no way passing 
judgment on the concerns expressed in letters, petitions and in 
the testimony of the Aldermen and in particular on the resolution 
of council, all of which have validity. What the Tribunal is 
called upon to do is to determine whether this applicant's en- 
titlement to a licence comes within the exception as not being 
in the public interest having regard to the needs and wishes 
of the public in the municipality in which the premises are 
located. In this instance, those who have made an expression of 
opinion are basically from within the area to be served by the 
strip. The Tribunal is of the opinion that on balance the needs 
and wishes of those who have given support to the issuance of 
the licence outweigh the needs and wishes of those who have 
expressed their opposition, based upon the fact of the rather 
unique situation of the service which Nevada Restaurant has 
been giving to the area primarily concerned. The Tribunal is of 
the opinion that with respect to this particular application, 
the onus that falls upon the appellant has not been discharged. 
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The Tribunal confirms the decision of the Board. 


At the conclusion of the hearing, the Chairman orally 
gave the decision and the reasons therefor in the presence of 
the two Members who concurred. 


ie) 
OSCAR'S ON-THE-BAY RESTAURANT 


Dining Lounge Licence 

To be issued to Trevor Howes 

NATURAL GOURMET (BARRIE) LIMITED 

APPEAL FROM PROPOSAL TO REFUSE TO ISSUE 


TRIBUNAL: GORDON I. PURVIS, Q.C., VICE-CHAIRMAN 
as CHAIRMAN 
BARBARA J. SHAND and 
KENNETH VAN HAMME, Members 


COUNSEL: JOHN A.B. MAC DONALD, representing the Applicant 
BRUCE J. BIGELOW, representing the Objectors 
S.A. GRANNUM, representing the Liquor Licence Board 


DECISION: NOVEMBER 13, 1980 


Natural Gourmet (Barrie) Limited through Mr. Trevor Howes, 
is the Applicant for a proposed Dining Lounge Licence to be 
issued in respect of the establishment classified as a Restaurant 
known as Oscar's On-The-Bay Restaurant, 204 Whiteoaks Road, 
Minet's Point, Ontario. The officers and directors of the 
Applicant Corporation are: 


Trevor Howes — President 
Susan Howes - Secretary 
Je ls. oaso - Director 
Df. “Ralph - Director 


The proposed licensed premises are located in a 2-storey 
building owned by the Applicant and will consist of three rooms 
having seating capacities of 60, 30 and 20 persons respectively. 


The fact of the Application was published in the Barrie 
Examiner on May 21st and May 28th, 1980, and a public meeting was 
held on June 24th, 1980. Prior to this meeting there was filed 
with the Board, letters from residents objecting to the issuance 
of the liquor licence. At the said public meeting, several 
residents also spoke in opposition to the issuance of the Liquor 
Licence to the Applicant. 


As a result of the above objections, the Liquor Licence 
Board proposed to refuse to issue a Liquor Licence to the 
Applicant because it would not be in the public interest, having 
regard to the needs and wishes of the public in the municipality. 


Immediately prior to its Hearing, the Tribunal was advised 
that an Agreement had been reached between Counsel for the 
Applicant and Counsel for the Objectors to the issuance of a 
Licence, said Agreement being dated October 23rd, 1980, in which 
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Counsel for the Objectors agreed to withdraw all of the objections 
to the granting of the Liquor Licence requested by the Applicant 
and agreed to speak in support of the Application on the 

following conditions: 


ie The Applicant, Natural Gourmet (Barrie) Limited 
agrees that it will not apply for any type of a 
patio licence for the property while it holds 
title to the said property. 


Lie The hours of sale of alcoholic beverages in the 
establishment shall be 12:00 noon to 10:00 p.m. 
Monday to Sunday inclusive and the Applicant 
shall not apply for extensions of its hours of 
sale of alcoholic beverages until October 23rd, 
1981, except that it may apply at any time for 
an extension of its hours for sale of alcoholic 
beverages to 12:00 p.m. upon special occasions, 
and for the entire period from November 15th to 
January 15th. 


Counsel for the Applicant submitted in argument the fact 
that Section 6 of the Liquor Licence Act reads at the outset as 
follows: 


"An Applicant for a Licence is entitled to 
be issued a Licence...", 


and then the Section goes on further to outline certain items of 
compliance. Subsection (g) of that Section 6, reads as follows: 


"In case of an Application for a Licence, 
the issuance of the Licence is not in the 
public interest having regards to the needs 
and wishes of the public in the municipality 
in which the premises is located". 


By the completion by the Applicant of the aforementioned Agreement, 
Counsel submitted that the needs and wishes of the public in the 
Municipality had been satisfied. 


The Tribunal accepts the submission of Counsel for the 
Applicant that the Act does entitle an Applicant to a Licence 
subject to the conditions contained in this Section and the 
pertinent sections of the Regulations. The Applicant through 
Counsel has given Undertakings as to proper compliance with sub- 
section (f£) of Section 6(1) of the Act. Therefore, in accordance 
with Section 15(3) of the Liquor Licence Act, the Liquor Licence 
Appeal Tribunal hereby directs the Liquor Licence Board to process 
the present Application on or before the 24th day of November, 
1980, and, provided that all requirements of the Act and 


a 


Regulations are met, to forthwith issue a Licence to the 
Applicant subject to the following conditions: 


Bs 


The Applicant agrees that it will not apply for 
any type of a patio Licence for the premises 
while it holds title to the property. 


The hours of sale of alcoholic beverages shall be 
12:00 noon to 10:00 p.m. Monday to Sunday 
inclusive, and the Applicant shall not apply 

for extensions of its hours of sale of alcoholic 
beverages until October 23rd, 1981, except that 
it may apply at any time for an extension of its 
hours for sale of alcoholic beverages to 12:00 
noon upon special occasions, and for the entire 
period from November 15th to January 15th. 
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PARAGON RESTAURANT, Owen Sound 


Approval for issuance of a Dining Lounge Licence 
to 

Keukenhof Limited 

APPEAL FROM APPROVAL FOR ISSUANCE 


TRIBUNAL: JOHN W. ERICKSON, Q.C., VICE-CHAIRMAN as CHAIRMAN 
KENNETH PETER VAN HAMME and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: D. CRANE representing residents of Owen Sound, 
E.A. GOODMAN representing the applicant 
S.A. GRANNUM representing The Liquor Licence Board 


DECISION: OCTOBER 6, 1980 


This was a hearing held on June 4th, 1980 pursuant 
to Section 15 of the Liquor Licence Act, 1975 before the Liquor 
Licence Appeal Tribunal sitting at Owen Sound. 


The reference above indicates that this Appeal was 
instituted by certain residents of the City of Owen Sound (herein- 
after called "Objectors') who oppose the issuance of a licence to 
the Paragon Restaurant operated by Keukenhof Limited (hereinafter 
called the "Applicant". 


There was obvious interest shown in this appeal in 
the community of Owen Sound as evidenced by the large number of 
residents who attended the hearing held by the Tribunal on June 
4th, 1980 in the Owen Sound Council Chambers. The history of 
proceedings leading to this appeal by the residents is useful as 
a starting point. 


Pursuant to an application dated the 18th day of 
June, 1979 and filed with the Liquor Licence Board of Ontario, the 
Applicant applied for a Dining Lounge Licence and a Patio Licence. 
In that application the Applicant specified its weekly hours of 
Operation as:- 


Tuesday;.to Friday, — 12.00 noon, to’ 9.00 ‘p.m. 
Saturday = "00 "p.m. “to. 10/00" poem. 


The capacity of the dining room was stated to be 50 
seats while the patio licence was stated to be 20 seats. 


The Board published notice of a public meeting in the 
Owen Sound Times in accordance with the terms and provisions of 
the Liquor Licence Act and the said meeting was held in Barrie, 
Ontario on August 28th, 1979. It appears that certain residents 
of the community of Owen Sound appeared at the meeting in Barrie 
and objected to the issuance of the licence to the Applicant. 
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Priteae basis of those objections the Board: did not~ prant. the 
licence but instead proposed to refuse the issuance of the licence 
to the Applicant pursuant to a Notice of Proposal dated September 


aelers SESH eS tts Usehul rons ShrOuUce bhearmeasons Comvalned an —the 
aforesaid Notice of Proposal because most of the facts contained 
there iii are MOL Im dispuce. Lhe Notuce oterroposale was. as 
follows:- 
"1. The applicant is a corporation and by application 
dated June isth,; 1979, applied for a dining lounge and 
patio - dining lounge licence for premises to be known 


as the Paragon Restaurant, Owen Sound. 


Ors The officers and. shareholders of the corporation are: 
Wilhelmus Leonardus VAN -VELDEN and Wilhelmina Fredericka 
VAN VELDEN 


S) The premises in respect of which the application Hor 
LUGUOMELCenCe™ TS eMade aSesSTtuare Ina One—StOrey, siuruc pure 
BniGuncasmocchmIsedLOr bnem salle wand msemvaCce Oi sTOOd stor many, 
years. ; 


4. The applicants purchased the property in 1973 and 
continued to use the front and rear rooms for the sale 
and service of food and also for the sale and service 

of liquor under Special Occasion Permits. In 1974 in 
order to comply with local health regulations, it was 
necessary to close the rear room but the use of the 

front room was continued for the sale and service of food 
and the sale and service of liquor under the authority 

of Special Occasion Permits. 


St The applicants intend to make necessary alterations 
andmad@ditrOnsmsOmuna t=’ May Dene) won ero the salle sand 
SommgicemOmmoodreand) liGgitOmerO: une publics asmasresiauran tc 
and sO continue the use’ of the front room as a banquet hall 
OIE AGA: ENE ZYEICl SSEiowsleS ie iteecwils, euavel AbaWolbreye wwiekslese- ielat= 
SawinIOm ine Ot opee Lal OCCAastTOnmE ermL tS. 


(sie Dir noeo/ So NOUN oepectalmOcecastom Permuus, were ussued 
Dy amuac shOanGdea OLE UNC LlOnseeloF Denied! One tnempremrses, On, 
uNeSecrw U2were, weddings recepictons, 2am wWeremOotuner =secepElons 
andes were socral eviemus. 


IED EneSsubyectepRemnsesuus Zonedsresi denvilaly pug 
constitutes a lawful non-conforming use. 


S14 The capacity of the proposed premises will be 115 and 
LOBPCLSONS eGespeCillve ly Orr  COMmpINnedsLOcalm Or HST = persons. 
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OF The proposed hours of operation of the rooms will be 
Tuesday to Friday - 12.00 noon to 9.00 p.m., 

Saturday - 5.00 p.m. to 10.00 p.m. and Sunday -.1.00 p.m. 
to 7.00 pum. “However, the applicants advise that no liquor 
will be sold or served on Sunday and the premises will be 
closed on Monday. 


Oe LhemomntcensmoO pachemapplicanit Corpora vlOnmeGEe Sac meln mc 
house that is approximately eight feet to the north of the 
SUbMeCtLEpremaSesmandmtnemne cuedwelliin cal SmlOCaGed 
approximately 7/5) fee ehroms thes subjects premuses. 


LT Som thes soulrns Offs themsSUubyeC Gr preMmUses alsa ep UDleC Dp aliakes 


i254 Lhe Lace of bheVvapplicatvon was publashedtin the Owen 
Soundssun Tames on July 25theand Aususii 1SG,.0! 97 9eand sa 
publicemeerineswasmhneld ansbarrile on August 28th, 9)/ 9 non 
the purpose of hearing representations from the public. 


13. At the said public’ meeting, several persons appeared 
and spoke in opposition to the assuance of a liquor Iicence 
to the applicant and prior thereto, there had been filed 
wien tChesBoard "several Svepcers eprom persons Ob) eCGIng  LOmume 
issuance of the licence and a petition signed by residents 
of the area who also opposed the issuance of the licence. 
Copies, of the said Vetters and petition had previously 
been forwarded to the applicant. 


14. Pursuant to Section 6(1)(g) of The Liquor Licence Act, 
the issuance of the licence is not in the public interest 
having regard to the needs and wishes of the public’ in the 
municipality in which the premises is located." 


On September 26th.) 2979 ther Applicant sthrouweh cs 
solicitor requested a hearing by the Board and the hearing was 
held on November 8th, 1979. <A review of the Secretary's minutes 
of the hearing before the Board indicates that the major concerns 
of the Objectors were placed before the Board although it is 
difficult to determine whether or not the same detail was present- 
ed to the Board as was the case before the Tribunal at this 
hearing. In any event, a Summary of the concerns of the citizens 
is expressed at page 8 of the Secretary's notes as follows: 


"The Members of the community in opposition to this 
Application were then invited to voice their opinions. The major 
concern of the residents who spoke at this Meeting was with 
mespect. to changing the residentially areal in) which=they ive jo 7a 
commercial area." 
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The Board rendered its decision on December 5th, 
1979 and found as follows: 


MEISE cOurGhaS Appia Calibd Oneal tbe saGhe  OpslmM1oOn) Ol 
the Board that matters relevant to parking are matters within the 
ums dUCE VOM OteaGhemmttin-capal macys sehe other aspects of the 
esuablashment that have been) considered by the Committee: of 
Adjustment or the Ontario Municipal Board are matters within 
Pose sjurisdictions: and: are not within the jurisdiction of the 
fMquonwiacence Board of Ontario. 


After further consideration of all the evidence 
presented evar the Board. the decision as sthat. the” Board VAPPROVES"” 
the application for a "DINING LOUNGE" licence only, in respect of 
the Paragon Restaurant, with the following "TERMS AND CONDITIONS": 


iP eLhne sproposeds hourseon operation on ethe) Daning 
Lounge insofar as the sale and service of alcoholic 
beverages is concerned shall be: Tuesday to Friday 
i OOsNnOOnmtow 9. OONpam es oatcurday,. 5. OOmp.ma co 
HORMOOMD a Memeo UNC avers. OOM Dims Ons. OOM Pra 1man Cutie 
premises will be cillosed on Monday. 


2. in the event that applications are made for 
Special Occasion Permits for functions to be held 
inmEunemuUn lL TCensedabangquermenoom=stouavce ans tnese 
PReEMLSOS, eeChnhee Sa lemandmesServiaice Oia CONOI Le 
beverages shall cease no later than 12.00 midnight. 


3. No entertainment will be provided in the 
licensed premises without the prior approval of the 
Board. 


ii aban) mu lnemi ns thes HUucune. san app lcablon co 
vary these terms and conditions, or any one of them, is made by 
Eaewappilacant or by any subsequent licence holder, a public 
meeting will be convened within the City of Owen Sound so that the 
residents of the municipality may be afforded an opportunity to 
makempresentarions tomthe Board for or against such request: 


With respect to the application for a Patio (Dining 
Lounge) licence, the Board denies the issuance of a Patio (Dining 
Lounge) licence. 


DATEDGat “TORONTO this=5th day of’ DECEMBER, 1979.” 


It appears to the Tribunal that the Board was of the 
view that the concerns of the Objectors were matters whose 
resolution came within the jurisdiction of other municipal bodies 
and were not relevant to the issuance of a liquor licence under 
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the Act. The Objectors appealed the Decision of the Board to 
BOUL, Aeallowine ly » 


it Loe sS taibinge themobviouse thabeumanye witnesses awene 
Called and mumerous exhibits) filed ate the hearing ancludime 
petitions containing the names of many Owen Sound residents. 
Additionally, Counsel for the Applicant and the Objectors made 
their submissions orally and filed written submissions at a 
later date with the Tribunal. The Tribunal gratefully acknowl- 
edges the assistance of Mr. Goodman and Mr. Crane in developing 
the issues fully through the evidence which was called at the 
hearingeandlin sche lReEsUubmEss lens. 


Prior to summarizing the lengthy testimony that was 
heard by the Tribunal, two matters which were raised by the 
evidence and in argument ought to be addressed: 


1. The arguments relating to the Paragon Restaurant 
as a legal non-conforming use; and 


2. — Lhe erfect: of amskResoluttons ote the Council stor 
the City of Owen Sound. 


The Iribunal saltenva scareriule review ot the evadence 
iS) Of (the opinion ethavernewADpia Camtrhasmaceralleacamesmcondue ged 
itself in a lawful manner and not in an "illegal" manner as 
SUSSESTECE Dy SCOMCROLELNe MOD NCClLOrRS aE LNG Dem SmmOmc re Gabe 
evidence before the Tribunal which indicates that the Applicant 
shoudd) be prejudiced vateathisenearine by anvepas oad callus mwrscin 
the Obdjec cors oOrethes ConniatLeesOneAdnuStment se TOM Lnem Can vaso 
Owen Sound and the Tribunal has proceeded in its deliberations on 
thatebasts:. 


Further, much time was spent by Counsel for the 
Objectors attempting to satisfy the Tribunal as’ to the forcesand 
effect, of the Resolutdonmot. Council Shore ther City eon Owens sound 
dated March 4th, 1980. It is noteworthy that this Resolution was 
passed vat ter thes heanrineebenhoremches Laquonmiacence =Boardson 
Ontario. The Tribunal has held in the past that the opinion of a 
City Council as expressed in a Resolution is to be afforded 
sufficient weight. but that it. is-only onestfactor to be taken inte 
account... jvurtherm, stheal ri bunalmhacemesche spas teaincmaice da elinds Omri 
circumstances surrounding the passing of such a Resolution to 
determine if both sides of the argument, that is the Objectors 
and the Applicant, were present or if the Resolution simply 
Manifests the result of an effective mobilization of public opine 
ion without affording the party most affected by the resolution 
the right, tosasralr hearings sin this appealjwrinGe Ll Sme lear 
Mr. Van Velden, the President of the Applicant, or his agent was 
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not invited to participate in the Council meeting at which the 
Resolution was passed and further, to put it more bluntly, was 
not given notice of the fact that such a Resolution was to be 
placed before Council. Additionally, the Resolution of Council 
by its very terms is vague and evades an expression of direct 
support for the Objectors but instead supports the views of the 
City Planning Department which the Tribunal does not consider 
earth shattering. As a result, therefore, the Tribunal has taken 
notice of the Resolution but feels its weight is questionable in 
assisting the Tribunal in arriving at its decision. 


It is also noteworthy as a preliminary comment that 
it is clear there is no issue before the Tribunal as to the 
Character of the Applicant's President, Mr. Van Velden or for that 
matter Mrs. Van Velden or their ability to effectively manage 
and supervise a licensed dining lounge were the application to 
be granted. It is clear to the Tribunal that Mr. and Mrs. Van 
Velden are people who have created a successful commercial 
endeavour in the City of Owen Sound through the application of 
their own energies and productivity. Further, they have taken 
the profits from their commercial enterpise and have improved the 
premises which are the subject matter of this dispute in appear- 
ance by making a substantial investment in the building and con- 
structing their own private residence next to their successful 
business operation. The evidence is clear that they have made a 
commitment to the neighbourhood in money, time and effort. Any 
suggestion to the contrary has been rejected out of hand by the 
Tribunal. Further, although there was some evidence lead by the 
Objectors as to a dispute between Mr. Bevan Lougheed and Mr. Van 
Velden the Tribunal does not feel that this evidence should have 
any influence on its decision. 


In order to appreciate the evidence which was given at 
the hearing, the background of the present establishment owned by 
the Applicant should be locked at. Mr. James Irvin Brown who 
lives near the Paragon Restaurant testified that prior to the 
present Applicant's purchase of the premises numerous owners had 
attempted to make a success of the operation —- without much 
success. At one time there was a proposal for a major development 
including an hotel however it did not come to fruition. It is 
clear that there was a commercial establishment on the site of the 
present Paragon Restaurant for many years and that the Applicant 
purchased the premises in the year 1973. Following the purchase 
the Applicant spent time, money and effort to improve the premises. 
In 1974 the Applicant was required to make renovations to the 
premises in order to comply with local health regulations and 
also to comply with The Liquor Licence Act so that it would be 
eligible to receive Special Occasion Permits. These renovations 
were completed and the premises appear to have been operated very 
successfully thereafter by Mr. and Mrs. Van Velden. 
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In the beginning, Mr. and Mrs. Van Velden actually 
lived in the premises which form the establishment known as the 
Paragon Restaurant. It is clear that they converted part of the 
premises for that purpose. Later, they applied to sever a piece 
of the land which formed the property upon which the Paragon 
Restaurant was situated and once the severance was granted they 
constructed a residence for their own private purposes. The 
evidence also indicates that following the construction of this 
residence the living quarters within the Paragon Restaurant were 
then converted back to use as a restaurant. 


At the hearing, maps showing the location of the 
Paragon Restaurant were introduced as exhibits together with 
numerous photographs which showed the residential character of 
the neighbourhood. The Tribunal is grateful to the parties 
involved in this appeal for their generous assistance in 
providing this material since it did allow the Tribunal the 
opportunity to view the neighbourhood as it exists. The 
photographs also revealed that the Applicant had made attempts to 
improve the appearance of the Paragon including exterior improve- 
ments and landscaping. 


The Objectors called Daniel O'Connell and W.J. Radburn 
ostensibly for the purpose of providing evidence to show that 
properties in the area of the Paragon Restaurant would be affected 
by diminution in value if the licence which is the subject matter 
of this appeal issues. The two witnesses were not qualified as 
experts by the Objectors and the best that can be said for their 
evidence is that they testified in an honest and forthright 
manner but having said that, there is no foundation for the 
suggestion that their evidence ought to be accepted or given more 
weight than any of the other evidence called. It may simply be 
stated by the Tribunal that Mr. O'Connell and Mr. Radburn expressed 
an opinion as the result of a request by some of the Objectors. 
Their evidence cannot be considered useful because of its 
apparent lack of objectivity and accordingly little weight is to 
be given to it when dealing with the evidence of the Objectors in 
the issue of diminution of the value of the property. 


James Irvin Brown, Bevan Lougheed, Jennifer Watson, 
Robert Lutz, Don Robinson, Mildred Merkley, Marjorie Sinclair, 
Constance Sinclair and Gordon McCaffrey are residents of the 
neighbourhood in which the Paragon Restaurant is located. The 
cumulative effect of their evidence is that over a period of time 
they have felt or indeed experienced an erosion of their lifestyle 
and an invasion of their privacy. They explained how motor 
vehicle traffic has increased dramatically because of the increased 
business at the Paragon Restaurant. This in turn has lead to 
congestion on Second Avenue East and resultant noise. They in- 
dicated they felt betrayed in that their homes which are set in 
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a parklike setting had lost some character and quality because 
of the Van Velden's success with the Paragon Restaurant. An 
attempt was made by the Applicant to characterize their evidence 
in one or both of the following ways: 


1. That the excesses complained of were exaggerated 
and not nearly as serious as the picture portrayed by the 
residents; and/or 


2. That the problems complained of already existed 
and that they would not increase in severity or degree, in other 
words, the status quo would be maintained even if the licence 
were granted. 


The Tribunal is of the view that cross-examination 
of the witnesses revealed some excesses in the evidence of the 
Objectors. For example, Bevan Lougheed who lives virtually next 
door to the Paragon Restaurant had little evidence to offer on 
the issue of noise emanating from the premises and one would have 
thought that he would be the person in the best position to judge 
the noise levels. Instead, the main evidence with respect to 
noise came from those who live much further from the Paragon 
Restaurant. One is left with the impression that their evidence 
is perhaps exaggerated to an extent. 


Bevan Lougheed also gave evidence as to the character 
of the neighbourhood and his assessment of its future potential. 
He stated that he would be prepared to build a new residence if the 
status quo of the area is maintained. The Tribunal found this 
evidence to be somewhat inconsistent with the position of the 
other Objectors since it is reasonable to conclude that if the . 
problems are as acute as some of the Objectors seem to feel they 
are then one would hardly be expected to make a substantial in- 
vestment in a residence when the thrust of the evidence is that 
property values are declining. 


All of the Objectors who testified talked of the 
parking problems on Second Street East and gave examples of the 
congestion that results when larger functions are held at the 
Paragon Restaurant. The Tribunal is compelled to think that this 
existing parking problem will not be alleviated by the refusal to 
issue a licence. It is a problem which will continue no matter 
what the Tribunal decides. 


Steven Hyndman, a Member of the Owen Sound Planning 
Department, was called as a witness on behalf of the Objectors. 
He gave evidence that the Paragon Restaurant is located in a 
residential zone and that it is a legal non-conforming use. He 
testified that the Planning Department of the City of Owen Sound 
no longer supported a conversion of another lot facing the 
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restaurant into a parking lot for patrons of the Paragon Restaurant. 
This lot is owned by Mr. Van Velden. It was clear from the crcss- 
examination of Mr. Hyndman that the Planning Department is of the 
view that there has been some improvement of the character of the 
neighbourhood over the past few years and by inference it would 
appear that the Paragon Restaurant has contributed to that im- 
provement. Mr. Hyndman's explanation as to why the Planning 
Department would not approve the additional parking on the lot 
owned by Mr. Van Velden would appear to stem from his belief that 
a licensed dining lounge is an incompatible use within a 
residential zone. It also appears to be his view and a view 
fairly held that any expansion of the present restaurant premises 
or business would only lead to a deterioration of what has been 
accomplished in the neighbourhood. Mr. Hyndman appears to take 

as his premise the fact that the issuance of a dining lounge 
licence for the sale of liquor in the premises would lead to ex- 
pansion of the business. 


Irvine Walter Reddick, William Donald Leacock, Mrs. 
McTavish, Barbara McPhaden, Councilwoman Midges, Mayor Bob 
Rutherford, Edward J. Levy and the President of the Applicant Mr. 
Van Velden gave evidence on behalf of the Applicant. 


Mr. Crane on behalf of the Objectors in his 
submissions attempted to cast doubt on the motivation of some 
of these individuals and their testimony. The Tribunal is of the 
view that his suggestions are without foundation and that these 
witnesses gave evidence in an honest and forthright manner and 
in the belief that a licence would not only benefit Mr. Van Velden 
whom they admire but also would be a benefit to the citizens of 
the City of Owen Sound since they would be able to enjoy a drink 
with the fine food one can usually expect at the Paragon Restaurant. 
It is also clear, however, that those who supported the Applicant 
in testimony or by signing the petition filed on behalf of the 
Applicant do not reside in close proximity to the Paragon 
Restaurant. 


Mayor Bob Rutherford of Owen Sound gave evidence in 
support of the application and told of his attempts to alleviate 
the parking problems. He felt the granting of the licence would 
not only assist Mr. Van Velden but also provide the citizens of 
Owen Sound and tourists with a first class dining establishment. 
Mayor Rutherford expressed his views about the Council Resolution 
referred to earlier and said that no notice of the Resolution was 
given in advance. He did admit that no attempts had been made to 
rescind the Resolution. It is noteworthy that although the 
Objectors have argued weight should be accorded the Council 
Resolution the only elected officials who gave evidence at the 
hearing and who elected to attend in person were those who 
attended on behalf of the Applicant. 
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Mr. Van Velden gave evidence for the Applicant and 
outlined his experience in the restaurant business which is im-— 
pressive. He impressed the Tribunal as a businessman who has 
succeeded by his diligence and hard work. He gave his views of 
the complaints of the Objectors and seemed generally surprised 
by some of them. The Tribunal is of the view that if it can be 
said that the Objectors in some cases have exaggerated the 
problems then Mr. Van Velden for his part has tended to minimize 
the problems. 


Mr. Van Velden was unaware that the extra lot he 
owns had to be re-zoned for parking for his business customers. 
He states that he was always of the view the lot fell into the 
category of a legal non-conforming use much like the restaurant. 
Mr. Van Velden did not refuse to consider other parking areas on 
his property but on the other hand did not appear to volunteer 
to take any active steps to satisfy the residents. The Tribunal 
hastens to add that he is not ard was not required to do so. Mr. 
Van Velden appears to cling closely to basic concepts of an in- 
dividual's right to the enjoyment of his property and is not 
prepared to make concessions to the residents unless it is 
absolutely necessary. 


The final witness called by the Applicant was Edward 
J. Levy of Barton-Aschman Canada Limited, a firm which conducted 
a traffic impact study on behalf of the Applicant. Mr. Levy as a 
result of studies conducted in Owen Sound on Second Avenue East 
was of the view that the increase in vehicle traffic to the 
Paragon Restaurant as the result of the issuance of a licence 
would be minimal at best and would not exacerbate the present 
parking or noise problems. This was a further attempt by the 
Applicant to lead evidence to show that the status quo would be 
maintained even if the licence was in fact granted. 


In addition to the witnesses called by the Objectors 
and the Applicant, numerous letters and petitions were filed for 
and against the issuance of the licence. If one were to simply 
resolve the issue on the sheer bulk of the material filed, then 
the Objectors would be the clear winners without anything more 
having to be said. The Tribunal, while it feels there is some 
weight that should be accorded to a petition of concerned citizens, 
also feels that mere numbers are not decisive since it is im- 
possible to determine the reason for attaching one's signature to 
a petition. This would also provide encouragement to those in 
favour of or opposed to the issuance of a licence to simply 
mobilize public support in the form of petitions if that were all 
that was required for success. The Tribunal has taken the 
position in the past and continues to be of the view that more is 
needed. 
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Some argument was directed to the Tribunal with 
respect to the onus on the parties at this appeal. Mr. Crane on 
behalf of the ratepayers sought to treat this matter much like 
an appeal to the Court of Appeal. The Tribunal is of the view 
that Section 15 of The Liquor Licence Act contemplates a hearing 
de nevo. The Tribunal is further of the view that in dealing 
with Section 6(1)(g) of the Act that the onus is on those who 
oppose the issuance of a licence to show on a balance of prob- 
abilities that the granting of the licence is not in the public 
interest within the meaning of Section 6(1)(g). 


Much of the evidence which was called by the 
Objectors and the Applicant dealt with four major concerns: 


(1). “Noise: 

C2): -Birathi ck 

(3) Parking; and 

(4) Property values. 


It is clear that (4) above would be the result of 
the previous three. The thrust of the evidence lead by the 
Applicant was that there would not be an exacerbation of these 
problems such as they are now. Mr. Levy who was called by the 
Applicant as indicated earlier did indicate that the increase of 
traffic, or put more precisely the number of cars coming to the 
Paragon Restaurant, would be minimal. We do not doubt the 
veracity of the opinion expressed at the hearing by Edward J. 
Levy based on the information gathered in a one day study in Owen 
Sound and other data. However, one can not help but be impressed 
by the fact that Mr. Van Velden has created his restaurant and 
fully intends to make a success of the same. In order to make it 
a success he must substantially increase the number of patrons 
frequenting the establishment. If Mr. Van Velden is successful 
then Mr. Levy's opinion would appear to be in doubt and in all 
likelihood there would be a substantial increase in patrons using 
the Paragon Restaurant. 


The evidence of the Applicant also sought to minimize 
the impact of the restaurant in the middle of this residential 
area. The Tribunal finds no difficulty in accepting the 
proposition that some of the views voiced at the hearing by the 
residents living in close proximity to the Paragon Restaurant 
were subjective and perhaps embellished to some extent. However, 
it is clear that the views of these residents were honestly held 
and, if one could express a collective overview, there is a 
genuine belief by these residents that their lifestyle has been 
eroded and further erosion can be expected as Mr. Van Velden 
continues to expand his successful business. 
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The issue that faces the Tribunal is, therefore, 
whether it should deal with this matter on the basis that the 
status quo apparently will be maintained which would result in 
little weight being given to the evidence of the residents or, 
put another way, whether the test to be applied should be 
objective and impersonal. After serious consideration the 
Tribunal feels that this is not the proper test and refers the 
parties to its previous decisions for the principles to be applied 
in this type of situation. 


In the matter of the Donwood Restaurant, a decision 
which is found in Volume 3 of the Summaries of Decisions of the 
Liquor Licence Appeal Tribunal, page 53, the Tribunal said as 
follows: 


"The Section refers only to a regard to needs and 
wishes. The Tribunal has accepted the position that that ex- 
pression need only be bona fide. The concerns of the Ratepayers 
Association in this instance, have more to do with concerns as to 
what might occur in the future than with what is the present 
situation. Indeed, the Plaza and the attendance of persons, and 
the operation of the restaurant do not indicate that there is any 
real problem at the present time. However, the Ratepayers base 
their views and concerns on problems which they consider real and 
which they consider to be emanating from another licensed estab- 
lishment. The Tribunal accepts those concerns as being real and 
the expression of needs and wishes to be bona fide." 


Further in the decision of Pros Restaurant, a 
decision located in Volume 2 of the Summaries of Decisions of the 
Liquor Licence Appeal Tribunal, page 155, the Tribunal in dealing 
with a similar issue said as follows: 


"The legislaticn provides that public interest must 
be determined in the light of 2 aspects. Firstly, regard must be 
had to both "needs" and "wishes"; consideration and weight must 
be given to both factors. Secondly, these 2 aspects must be 
examined in the context of the public of the municipality in which 
the premises are situate, not in the context of just the particular 
public resident in the vicinity where the premises are physically 
situate. Consideration can not be restricted to that of "needs" 
alone or "wishes' alone, nor to either of these matters from the 
point of view of one particular group. However, the Tribunal is 
of the opinion that in determining wishes different weight must 
be given to points of view in the light of all the circumstances. 
For example, the views of those of the immediate neighbourhood as 
to the effects, and accordingly their needs and wishes are more 
significant because they are most directly affected by the 
physical presence of the Licensed establishment." 
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When one reviews the previous decisions of the 
Tribunal one can clearly discern that the Liquor Licence Appeal 
Tribunal is of the opinion that the intention of the Legislature 
is clearly expressed in the wording of Section 6(1)(g) which 
reads as follows: 


"(g) ain the case of an application for a licence, 
the issuance of the licence is not in the 
public interest having regard to the needs 
and wishes of the public in the municipality 
in which the premises is located." 


It is not necessary to go beyond the words in the 
statute and use an Aladdin's lamp to shed light in the dark 
corners of the legislative mind. The Legislature has allowed the 
people of a community the final say so long as the needs and 
wishes expressed by the citizens are bona fide. If the needs and 
wishes as expressed by the citizens are bona fide then it is the 
Tribunal's opinion that the licence ought to be refused if the 
weight of the evidence is sufficient to satisfy the onus. 


Further, unless the evidence establishes that the 
needs and wishes of those in opposition to the granting of a 
licence would be satisfied by the imposition of restrictions on 
the licence applied for, the Tribunal is of the view that it has 
no jurisdiction to act as an arbitrator between the Applicant 
and the Objectors involved to solve the disputes. The matter 
must be resolved one way or the other on the basis of the 
evidence before it. 


The Tribunal has come to the conclusion that the 
concerns of the residents of the City of Owen Sound who opposed 
the granting of the licence applied for by this Applicant are 
bona fide. The Tribunal is further of the view that their needs 
and wishes have clearly voiced the view that the public interest 
opposes the issuance of the licence sought by this Applicant. 
The Tribunal concludes that the weight of this evidence is such 
that the onus on the Objectors who opposed the granting of the 
licence has been satisfied and the licence should not issue. 


The Tribunal, therefore, revokes the decision of The 
Liquor Licence Board dated December 5th, 1979 and directs The 
Liquor Licence Board to refuse to issue the licence applied for 
by the Applicant. 
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PROS RESTAURANT, Scarborough 


Application for Dining Lounge Licence 
by Vasilios (William) Ouzounis 
APPEAL FROM DECISION TO ISSUE 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
GORDON PURVIS, Q.C., VICE-CHAIRMAN 
JACK C. SIM, Member 


COUNSEL: P. SCHRIEDER representing the Applicant 
S.A. GRANNUM representing the Liquor Licence Board 
AGENT: LUBA FRASER appellant on behalf of herself and 
others 
DECISION: JULY OFF 1980 


Vasilios (William) Ouzounis, the applicant has been the 
sole proprietor of the restaurant business known as Pros Restaur- 
ant at 1591 Ellesmere Road in the Borough of Scarborough since 
about June, 1976 when he purchased the business, having been 
employed there for about a year previously. He is assisted by 
his son and the operation can be described as a family under- 
taking. 


The restaurant is a typical one. It has one dining room 
with a seating capacity of 64 persons; there is both counter and 
table service with a regular menu and average price of $2.75. A 
large outdoor sign indicates Restaurant dining. The sign replaced 
earlier signs stating, "Fish & Chips, Fast Take-Out Orders, 
Charcoal Broiled Burgers, Breakfast Specials 6-11 a.m."' No 
entertainment is provided. The value of the operation is $120,000, 
of which $70,000 is an investment by the proprietor and the 
balance is owed. 


The restaurant is situate in a typical business block 
known as Progress Plaza which can be described as a small 
community plaza in existence since the early 1960's, at which 
time the restaurant was established. In the plaza there are nine 
other businesses including a bank, a bakery, a milk store, a 
hardware store, a smoke and gift shop, a sports shop, a beauty 
salon and a rent-all shop, all generally serving the neighbour- 
hood as well as transient trade. There are also some seven 
offices. Only three operations including the restaurant are open 
after 6 p.m. There are about 55 parking spaces at the front and 
side and 18 at the rear. 
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The plaza is situate on and has access to the south side 
of Ellesmere Road which is a significant and heavily travelled 
traffic artery, being one of the major roads within Metropolitan 
Toronto through Scarborough. The road forms a distinct line of 
division and demarcation in the area; to the north is an extensive 
industrial area, to the south there is a considerable residential 
area resulting from sub-division development, some 20 years ago. 


The plaza is south and across from major municipal and 
commercial developments known as Scarborough Civic Centre and 
Scarborough Town Centre which are shielded from the road by a 
wooded area. On the south, a 44 foot wide parking area of the 
plaza abuts the residential area. There is an emergency exit 
door from the rear of the restaurant to this area. The nearest 
home is about 43 feet further away. There is a 6 foot cement and 
wire mesh wall at the edge. The level of the lands immediately 
adjacent are about 3% feet lower. There are two exits leading 
out to Saratoga Drive which runs south from Ellesmere Road into 
the residential area on the west side of the plaza. 


There are five licensed restaurants within the Scarborough 
Town Centre. The next nearest licensed premises is the Town and 
Country about one-half mile east of the plaza. 


There are five other licensed establishments in the general 
district. All are about a distance of a mile or so away and are 
situate generally on north-south traffic routes. 


On or about July 26th, 1979, the applicant applied for a 
dining lounge licence for the sale and service of spirits, beer 
and wine. 


Notice of the application was published in the Toronto 
Star on September 10th, 1979 and on September 26th, 1979 and 
pursuant thereto a public meeting was held at 55 Lakeshore Blvd. 
East, Toronto on Tuesday, October 2nd, 1979. 


Prior to and at the date of the public meeting, there were 
filed with the Board written objections to the issuance of the 
licence. The objections form part of the Record. 


Prior to and at the date of the public meeting, there was 
filed with the Board written material in favour of the application 
which also forms part of the Record. 


At the public meeting, several persons appeared and voiced 
objection to the issuance of the dining lounge licence. 
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On the 9th day of October, 1979, the Liquor Licence Board 
issued a Notice of Proposal pursuant to Section 12 of The Liquor 
Lacence® Act 51975: 


"to refuse to issue a dining room licence 

to the applicant because the issuance of 
the licence is not in the public interest, 
having regard to the needs and wishes of 
the public in the municipality in which the 
premises is located." 


After a Board hearing on the 27th February, 1980 to 
deal with the proposal on the 6th of March, 1980, the Board 
issued its decision: 


"The Board 'APPROVES' the issuance of a 
dining lounge licence in respect of Pros 
Restaurant, 1591 Ellesmere Road, Borough 
of Scarborough, with the following terms 
and conditions: 


(1) Hours of sale and service of alcoholic 
beverages -— 12:00 noon to 10:00 p.m. 
daily; 


(2) No live adult entertainment or music of 
a nature disquieting to the 
neighbourhood; 


(3) Future extension of hours of the sale 
and service of alcoholic beverages is 
not negotiable and the transfer of the 
liquor licence to any subsequent owner 
will be subject to these same terms and 
conditions." 


Conditions of this nature were requested by the Borough 
of Scarborough in a letter filed by the Board after a council 
meeting held September 17, 1979. The applicant filed with the 
Board a Consent to such conditions on or about 20th of May 1980. 


Luba Fraser, in her personal capacity and on behalf of 
some 114 residents, requested a hearing and was specified a party 
to the proceedings before the Tribunal. 


The operation of the restaurant is described as "well-run 
and kept up to a standard...above reproach" and as follows: 


the service is excellent, the food is excellent, 
the renovated surroundings are "beautiful". 
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The operation is a family one, and there is some member of the 
Ouzounis family continuously on the premises during the full day. 
Generally, the restaurant has been opened from 6:00 a.m. to 8:00 
p.m. with an occasional \9:00 p.m. "elosing. Thesnature of the 
operation has created a personal relationship between members of 
the Ouzounis family and residents of the neighbourhood who 
patronize the restaurant. Such residents made reference to the 
more intimate relationship which exists in a community facility 
as compared with the impersonality of a large shopping centre and 
the shops thereof. 


The plaza is situate in the north-east corner of what is 
described as the busiest community in Scarborough. It is in the 
area from which the Glen Andrew Community Association draws its 
membership, namely, bounded by the Scarborough Town Centre on the 
north, McCowan Road on the east, Lawrence Avenue on the south, 
and Applefield Drive on the west. (herein referred to as Area A). 
The portion of the community closest to the plaza is that area 
bounded on the north by Scarborough Town Centre, on the east by 
the residential area east of McCowan Road, on the south by 


Brimorton Road, and on the west by Brimley. (herein referred to 
as Area B). Within that area there are some six homes on 
Stanwell Drive and some five homes on Saratoga Drive which are in 
physical proximity with and contiguous to the plaza. (herein 
referred to as Area C). The residential streets affected by 


traffic to and from the plaza are Saratoga, Aspendale, and 
Packard, some of the streets west thereof, generally leading 
ultimately into Brimorton. 


The patrons of the restaurant can be divided into three 
categories: One third being residents of the neighbourhood, one 
third being persons working in the businesses in the plaza, and 
one third being transients who are travelling along Ellesmere 
Avenue. There is some family business from the first category, 
and the presence of under-age persons is strictly controlled. 


The issue before the Tribunal is whether the application 
for the licence comes within the exception to entitlement set out 
in ‘Section %6(1)(e)ofeThe wii quorsLicence Acts 2s beine snot in 
the public interest having regard to the needs and wishes of the 
public in the municipality in which the premises is located". 


With respect to this application, there is a clear 
division of expression of needs and wishes. Members of the 
public in the Municipality of Scarborough have completely opposite 
positions; some are strongly in support of the application and 
some are strongly opposed to the application. 
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It is within the Area A served by the Glen Andrew 
Association in which the division has taken place in a pronounced 
way, particularly within the north-easterly portion thereof. Those 
who are physically adjacent to the plaza (in Area C) being the 
more significant part of those on whose behalf Luba Fraser 
appeared are in strong opposition. The Glen Andrew Association, 
being committed to opposition on general principle to licensed 
premises in neighbourhood convenience plazas which directly abut 
residential areas, took the position formally in opposition to 
the application, supporting the adjacent residents in their 
position. The wishes in the main of those within Area C and the 
Glen Andrew Association are that no licence be issued, that any 
needs can be satisfied elsewhere. 


The Area B has within it the bulk of the one third neigh- 
bourhood patronage, the remainder being from the immediate 
vicinity. Such patrons expressed themselves clearly with respect 
to their needs and wishes. They have expressed the need for the 
service of alcoholic beverages in a restaurant which they prefer 
to patronize because of its family operation and the personal 
service, attention, and relationships which have arisen thereby 
and wish the licence to be issued. They have expressed a need 
and wish for a licensed restaurant to which they can walk, to 
which they can take their families. Those needs and wishes are 
expressed notwithstanding the presence of five licensed premises 
situate within the Scarborough Town Centre, or of the others 
referred to. The Tribunal is of the opinion that the needs and 
wishes of the one third of the patrons who work in the plaza are 
in favour of the issuance of the licence. Their needs are 
related to eating close to place of work, and a need for service 
of an alcoholic beverage with a meal, and wishes, accordingly, 
that the licence be issued. 


The concerns of those opposed to the issuance of the 
licence related to their concerns are summarized in the Notice of 
Proposal: 


a) the proliferation of licensed premises in 
the area; 


b) inadequate parking facilities in the plaza; 


c) traffic congestion on adjoining residential 
streets; 


d) the increase in the number of motor vehicles 
being operated by persons under the influence 
of alcohol; 
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e) the close proximity of the premises to a 
residential area and the resulting noise and 
inconvenience to the residents; 


f) the licensed premises is not a desired or 
intended attribute of a neighbourhood plaza. 


Two main aspects of the basis of opposition were placed strongly 
before the Tribunal. One was the possibility of increase in 
traffic problems--safety, congestion, parking both within the 
plaza and on the neighbouring streets. The other was the possi- 
bility of a change in character, a change in atmosphere, in the 
neighbourhood by reason of the presence of a licence premises, 
and resulting noise emanating therefrom and behaviour of patrons 
upon exit, especially at night time. Residents felt that if the 
possibilities became fact, there would be a negative affect on 
their life style, and property value. These concerns about 
possibilities were not shared by those residents of the area who 
supported the application; indeed, they were strongly disputed. 


The Tribunal accepts the objections of the opposed 
residents as being bona fide and is sympathetic to their concerns. 
However, the Tribunal has not been persuaded that a restaurant 
within a community plaza, which services the community adjacent 
to it just as Beckers and other shops do should not also give the 
service of alcoholic beverages to those members of the community 
who wish such service. 


Mrs Fraser has posed the question as to what benefit there 
will be to the community by the issuance of the licence. The 
issue before the Tribunal is not that of benefit but of 
determining of the public interest having regard to needs and 
wishes. Though the satisfaction of the need as expressed by 
those who are in support of the application may be considered a 
benefit, it is not necessary to determine the issue from the 
point of view of a benefit being conferred. 


The question resolves itself into a determination of 
whether the needs and wishes of the public made of those residents 
in the area of the plaza and of those who work in the plaza and 
who are in favour of the issuance of the licence should be 
considered as being greater on balance than the needs and wishes 
of the public made up of those residents who are opposed to the 
issuance. 


It is clear that the Board arrived at a decision which it 
believed would meet the needs and wishes of the former groups and 
to a degree assuage the concerns of the latter group. Accordingly, 
they attached certain conditions to the issuance of the licence. 
This, the Tribunal, is empowered by the Act to do. 
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The terms and conditions are such as would tend to foster 
the concept of a restaurant designed basically to serve residents 
within a community neighbourhood, as well as persons employed 
within the plaza of location. 


The Tribunal finds on balance that the entitlement of the 
applicant does not come within the exception of Section 6(1)(g). 
The Tribunal accordingly confirms the decision of the Board to 
issue the licence, and the Tribunal attaches the following terms 
and conditions to the licence: 


(1) Hours of sale and service of alcoholic 
beverages-—-12:00 noon to 10:00 p.m. daily. 
This term and condition will run with the 
licence and the licensee and any successor 
shall not at any time during the term of 
this licence or renewal thereof apply for 
an extension of hours of sale and service 
of alcoholic beverages; 


(2) No live adult entertainment or music of a 
nature disquieting to the neighbourhood; 


(3) There shall be no physical extension of 
the premises to which this licence is 
applicable; 


(4) The transfer of the liquor licence to any 
subsequent owner will be subject to these 
same terms and conditions. 


The Liquor Licence Appeal Tribunal hereby directs the 
Liquor Licence Board to issue a Dining Lounge Licence to the 
applicant with the above terms and conditions attached to the 
licence. 


PROS RESTAURANT, 
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SCARBOROUGH 


Board decision to issue 

Dining Lounge Licence 

to PROS RESTAURANT 

MEETING TO DECIDE STATUS TO APPEAL 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
GORDON PURVIS, Q.C., MEMBER 
K. P. VAN HAMME, MEMBER 
COUNSEL: P., SCHRIEDER representing the Applicant 
S.A. GRANNUM representing the Liquor 
Licence Board 
AGENT: LUBA FRASER on behalf of herself and others 
DECISION: June 9, 1980 
By letter dated March 24th, Luba Fraser 
required a Hearing by theTribunal - "Under Section 15(1) of 


the Liquor Licence Act, I wish to file an appeal on behalf 
of the residents living in the area who are aggrieved by the 
decision of the Liquor Licence Board." 


The right of Luba Fraser to require a 


hearing was challenged on behalf of the Board and by the 


Applicant. 


ies 


22, 


The Tribunal finds: 


At a public meeting held at Toronto on October 
1979, to hear representation from the public 


Luba Fraser was represented by Paul Cosgrove as 
solicitor, and spoke on behalf of herself and 

on other residents in opposition to the applica- 
tion. 


2 


A notice of meeting (sic) was mailed to and 


received by Luba Fraser in respect to a hearing 
requested to deal with a notice of proposal to 
refuse to issue the licence. 


Sie 


At that hearing Luba Fraser made a submission 


to the Board on behalf of herself and certain 
other residents against the application. 
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4. PRCODVNOte tne Board decision on the 6th day, of March, 
1980, was mailed to Luba Fraser and received on or akout 
EhemL ach day Om eMarche ad ISO. The Tribunal notes that the 
decis loneon seme Board gererns to alsubmissi1on, against the 
application for the liquor Licence made. by Paul, Cosgrove 
OimochalsiaOm a Creoupeol imatepayers: residing an the 
ammediace area in which the proposed lacensed premises is 
EOCArcd mand ee hatads CODVarOn mele IGeCrlS1 on was Sent to) ham, 


‘ey tiateuubas i raser prior lO the mall ino Ob sche letter 
mecudingdin Cm tine whecaruno Spoke tOwan number Of residents) am 

the area, some of whom spoke to.others and they and some of 
the others orally authorized Luba Fraser to proceed with an 
appeal. 


6. That subsequent’ to the Letter, of requirement an authori za— 
tion was made in writing by a substantial number of residents. 


Gace ussucwbenone. their bumalasat. atlas 
Meet wmeUSmWwhethems Lubamtinaser shasestacusc 0.6 thew rai ght wade» 
the statute to require a hearing by the Tribunal. 


Relevant sections of the statute are 
as follows: 


15 dK 1) Any party to a proceeding before the Board 
under section 13 who is aggrieved by the decision of the 
Board may, within fifteen days after he is served with 
the decision of the Board, mail or deliver to the Board 
and the Tribunal a notice in writing requiring a hearing 
by the Teibunal. 


C5) The Board, the applicant or the holder of the 
licence or permit who has required the hearing and such 
-other persons as the Tribunal may specify are parties to 
proceedings before the Tribunal under this section. 

SA e Cr OS). 


cs Som Sot) Where the Board is required to hold a hearing 
under Section 12, the chairman of the Board shall refer 

the application to two or more members of the Board designated 
by the chairman, who shall constitute the Board for the purposes 
ot the Hearing and decision. 


(2) The Board shall fix a time and place for the 
hearing of the application and shall .at least ten days 
DeLomte the day faxed cause notice thereot to) be Served 
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upon the applicant, and upon any other person appearing 
to. thes Board top haveanminterestuain  themappimcarron. 


(3) Every person upon whom notice of a hearing is 
served and any other person added by the Board is a party 
to) the proceedings. 


The Tribunal finds: 


Ibe That Luba Fraser was a party to the proceeding 
before the Board in that a Notice of Hearing was 
served upon her. 


Be That she attended the hearing as a party on behalf 
of herself personally and on behalf of other residents. 


Bq That since the decision of the Board was contrary 
to the submission of Luba Fraser, she and those on whose 
behalf she spoke were aggrieved by the decision, and they 
have a substantial interest in overturning the decision. 


4. That it was not disputed that the requirement for 
the Tribunal hearing was made within the statutory period. 


The Tribunal hereby determines that Luba 
Braser as entucled es tomrequiresashnearing. by. thes ira bunaleeina 
this matter, and the Tribunal hereby specifies Luba Fraser to 
be a party to the proceedings in a personal capacity and on behalf 
of certain other residents in respect of the Tribunal hearing. 
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ROSSLAND PARK COUNTRY CLUB, Oshawa 


Application for Special Occasion permit 
by Herman Kassinger Charitable Foundation 
APPEAL FROM REFUSAL TO ISSUE 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
BARBARA J. SHAND and 
KENNETH VAN HAMME, Members 


COUNSEL: ROBERT DOUMANI ) representing the 
DAVID POYNTON ) Applicant 
S.A. GRANNUM, representing the Liquor Licence Board 


DECISION: OCTOBER 15, 1980 


At the conclusion of the Hearing in the presence of the 
two Members, the Chairman gave an oral decision: 


By agreement between the parties the issue before the 
Tribunal is whether the Applicant, Herman Kassinger Charitable 
Foundation, is a person entitled to be issued special occasion 
permits pursuant to section 35 (2) of Ontario Regulation 1008/75, 
which provides as follows: 


A special occasion permit for an event 
described in subsection 1 may only be issued to 
a charitable organization registered under the 
Income Tax Act (Canada) or a service group or 
other association organized for the advancement 
of charitable, educational, religious or 
community objects. 


The Tribunal finds that Herman Kassinger Charitable 
Foundation registered under the Income Tax Act (Canada) as of the 
lst of April, 1980 with a registration number assigned of 0578153- 
03-13 is an organization which is (I quote):" a charitable organ- 
ization registered under the Income Tax Act, Canada"! and therefore 
an organization to which a special occasion permit under subsection 
2 may be issued. The Tribunal notes that at the time of the 
hearing and the decision of the Board a significant ingredient 
with respect to the applicant namely registration under the Income 
Tax Act, Canada was not before the Board. 


No evidence has been placed before the Tribunal that the 
Applicant comes within any of the exceptions set out in Section 6 
as referred to in section 8 subsection 2. 


The Tribunal notes for the record that as agreed to by 
Counsel for the Board the premises Rossland Park Country Club, 


500 Mayfair Avenue, Oshawa 
section 33 (16) of. Ontario 


The Tribunal hereby 
Applicant Herman Kassinger 
Occasion Permit applied for 
the event. 
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do not come within the purview of 
Regulation 1008/75. 


directs the Board to issue to the 
Charitable Foundation the Special 
amended with respect to the date of 


The direction of the Tribunal is subject to the Applicant 
complying with all other requirements with respect to the permit 
as set out in the Act and Regulations. 
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SCOLLARD RESTAURANT 


Application for a Pario (Dining Room) Licence 
by Mrs. Sally Cooper 
APPEAL FROM REFUSAL TO ISSUE 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
GORDON PURVIS, Q.C., 
BARBARA J. SHAND, Members 


COUNSEL: Commu LOVSWemuceDresScnitan? aches appiencannt 
S.A. GRANNUM, representing the Liquor Licence Board 


DECISION: March 14, 1980 


Mrs. Sally S. Cooper is the owner of the premises known 
as Scollard Restaurant located.at Lower Level, 80 Scollard Street, 
LoOcomuO,mt himcespeCtnOnewhuchs theme has beenmsssucd ay Dianine Room 
ie Cence:. 


In June, 1979, the applicant applied for a Patio (Dining 
Room) licence adjoining. 


The proposed seating capacity of the patio is Thirty-one 
(31) persons and.it adjoins a dining room which has a seating 
capacity of Fifty-six (56) persons. 


The proposed hours are 8:00 a.m. to 8:00 p.m. 


The fact of the application was published in the Toronto 
Pocareon september 19th and 26th, 1979. <A Public Meeting was 
held at Toronto on October 3, 1979. 


Attere the sPublaec Meeting, thes Boardeassucd aynoulce of 
proposal torretuse the issuance of the ,lacence. 


The Board after a hearing on 27 November, 1979, issued a 
decision refusing the issuance of the licence on the grounds that 
HMimlomnoceimn the public anterest,, havang regard to the needs and 
wishes of the public in the municipality. The applicant thereupon 
requested a hearing by the Liquor Licence Appeal Tribunal. 


Prior to January, 1978, the Scollard Restaurant had been 
in operation (not under that name) .at 101 Scollard as a legal 
non-conforming use for the Zoning By-law No.20623 extant since 
1963 does not permit use of the said premises for the purposes 
of an eating establishment. 


Upon an application with respect to moving the business 
EOmcOmScollardsands tne wSenot a portion thercoretorethe 
purposes of a delicatessen, including a gourmet and take-out 
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restaurant, by decision dated February 7, 1978 the Committee 

of Adjustment found that the move of the restaurant to 80 Scollard 
Street "is supported by the community who are of the view.it 

will make an improved contribution to the area" and that the 
application is desirable for the appropriate development or use 

of the land, buildings orzstructure, and) so Scol lard Restaurant 

is now a legal use. 


At the outset the Tribunal establishes for the record that 
there wus no, disentatlementatomthnemibalcencembasecd son mciaE ne reacinc 
character of the applicant or of the nature of the operation. It 
ES accepted» thateawene ib not tore tne, excepelons sete OUGIneSeceE On 
6(1), paragraph (g), the applicant and establishment are of the 
kind thag would) be entatled) to the Picence wath respect ene retor 


The matter before the Tribunal is not whether a Dining 
Room licence should be granted, nor whether the operation of a 
patio area for the service of) food*shouldi be7inoperation.eF The 
matter is whether a Patio (Dining Room) licence should be granted, 
and the issue is whether the issuance thereof is in the public 
interest, having regard to the needs and wishes of the public in 
the municipality in which the premises is located. 


Opposition to the application was expressed by individuals 
in writing and by personal attendance at the Board meeting and 
today at the Tribunal. They were residents and commercial 
establishment operators, and an ABC Area Residents’ Association 
representative. ASO presente tO. express thel me opin Onsmands the 
feelings of constituents were the two Municipal Ward 5 
representatives. 


On behalf of the applicant there was submitted-at the 
Board a peti ction betores ther ii bunalestoned sby persons ai ne taviour 
of the Scollard Restaurant being able to serve wine and beer on 
their patio during the warm months", and the application was 
supported .at the Tribunal hearing by Mr. Bluestein, a realtor 
with a considerable interest and knowledge of Scollard Street. 


The Tribunal makes reference to its decision in the matter 
of Pros Restaurant, Scarborough, rendered on the 12th January, 
1979, andwweportedein Volume) 2 ofethes Summaries ots Dect sdions on 
page 148, more particularly pages 155 & 156. 


Reference was also made to the decision respecting Donwood 
released December. 5,5 LoCo mine part lcuLare pagers. 


sCcolTardi Street sis present lynanmarcal lor minixcasresracntaal: 
and commercial use. There is strictly residential use, strictly 
commercial use, and combined residential and commercial use, 
either by proprietors who also live there, or proprietors who 
have tenants. 
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This 12S not a situation where residents and proprietors 
OLfeEbust@messes are On Opposite sides. Ihere is a mixture of 
both in support of and against the application. 


The objections are based more on what may occur rather than 
what presently is the situation on Scollard Street. 


Noise, traffic congestion, drug problems, the behaviour 
of oases of night people, vandalism, are matters of concern, not 
ToGeLaAtLoOn estore PueSenCeMOonroCOllaradzeotreet at. cher present) time 
aad menere ers moO SUCTeEStT LON that any Of Chis 1s caused by the 
presence of Scollard Restaurant, but as potential factors in the 
Erohr ott Nest tlatltom tO. the Soutin. 


The general feeling of those in objection is summed up in 
one letter placed before the Board and Tribunal and one before 
phacmurioiinal. | Unread trom the Vervter of August 2, 19795 by Linda 
Marshall who testified in person .at this hearing: 


" Restaurants are destablizing the transitional nature 
of this Street, zoned Residential/Commercial between 
Bay and Hazelton, which is mean't to separate the 
restaurant-—disco orientation of Yorkville to the South 
and the residential areas to the North and West, 
including a school immediately behind 80 Scollard. 

"At present we are suffering from the effects of the 
iype Of activity permitted on streets to the South, 

and we believe that your decision is not only providing 
a current problem on our immediate street but setting 

a precedent for.other restaurants and disco-night club 
operations to move into Scollard and Hazelton." 


tealso quote: from Exhibit 8 Signed by S- Shorthouse: 


" Yorkville Ave. has long supported entertainment-oriented 
businesses while Scollard St. has a character quite 
dzrtterent in that the llow key type business efforts 
keep regulanm daytime, hours... There 2s a spirit of 
neighborly co-operation between the residents & merchants 
who understand that Scollard St. acts as a buffer zone 
between Yorkville & the residential area around Jesse 
Kete hums Pubic] Schools. 


The writer also makes reference to maintenance within Toranto 
of a safe and liveable downtown core. 


Scollard:.Street is the southerly boundary of an area which 
is predominantly residential to the north within the confines of 
Bay Street on the east and Avenue Road on the west. 
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net us, Clear thateches intent Otathes mine ppalaltyeas 
expressed in.its proposed zoning by-law, and certainly the 
intent of those who appear in opposition to the application, 
that ScollardeStrecte benan tcanc it TOnmate ays nest lt SeeeO acum 
will continue as a mixed Commercial/Residential buffer but one 
LnwhachietheremwiieesexciGed sect alia Uaavelnudne Ss mel Colette 
eating establishments mmOLseCOuUmS emt MempizeSemCemOn ms COims aia 
Restaurant is a fact — the presence of the patio is a fact. 
Howevier chee ss mo doubt marc cnulmencCOnCcernmOnmuhc part Omen ine 
Ob jiectors) tThatwa patio Service wa thewine and beerewil latecadeclo 
an environment and direction that will more closely tie 
Scollard in with the atmosphere and environment of the Yorkville- 
Cumberland area which they do not wish. 


The needs and wishes of those who support the issuance of a 
Licence! tothe applicant: Can without soonmuch di triicullttylor 
inconvenience be satisfied by the present patios which are 
located close at hand to the area in which Scollard Restaurant 
is sited. Their wishes for the amenities can be met in this 
regard. 


The Tribunal finds that the predominant expression of 
meeds and wishes of the public concerned Us that iG as notean 
the public interest that a Patio (Dining Room) licence issue. 


The ‘decision of the tribunal ase that they decasion of the 
Liquor Licence Board to refuse to issue a Patio (Dining Room) 
licence to the applicant be confirmed on the grounds that the 
issuance of the licence 1s not in’ the: publiceinterest having 
regard to the needs and wishes of the public in the municipality 
in which the premises is located. 
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SHAWNEE TAVERN & STEAK HOUSE 


Application for Dining Lounge Licence 
by Daniel Alaica and Mrs. Tomka Alaica 
APPEAL FROM DECISION ATTACHING TERM AND CONDITION 


TRIBUNAL: J. W. ERICKSON, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
GALE McAULEY and 
JACK C. SIM, MEMBERS 


COUNSEL: S.A. GRANNUM representing the Liquor Licence Board 


AGENT : Daniel Alaica and Tomka Alaica, acting on their 
own behalf. 


DECISION: OCTOBER 6, 1980 


Daniel Alaica and Mrs. Tomka Alaica are licensees, 
Number 090117 and the owners of premises classified as a tavern 
known as Shawnee Tavern, 1721 Shawnee Road, Windsor. The Licence 
issued is a Dining Lounge Licence Serial #6812. 


The owners purchased the business in 1977 and have operated 
Sance that date. 


On the lith day of April 1980 the Board issued a "Notice 
of Proposal" to attach a "Term and Condition" to the Dining 
Lounge Licence of the above establishment that 


"the sale and service of liquor in the establishment 
shall cease at 10:00 p.m." 


FOR THE FOLLOWING REASONS: 


"The licensees are in breach of a '"'Term and Condition" 
of cher nreliquonm licencemin that, contrary ato -scct1on 5), 
subsections (31) and (31a), the licensees have failed 
to maintain books and records that fully and clearly 
set forth a daily record of purchases, sales and stocks 
OL alugquiorn wands hood. 


After a hearing held before the Liquor Licence Board on 
Tuesday, June 24th, 1980 to consider its proposal the Board was 
satisfied that the licence holder had carried on activities that 
were in contravention of the said Act and therefore directed the 
"Term and Condition” to take effect commencing July 14th, 1980. 
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A hearing was requested before the Liquor Licence Appeal 
Tribunal and said hearing was held on September 5th, 1980. 


The Tribunal finds there is a clear breach of Section 5, 
subsection 31 of the Regulations to the Liquor Licence Act having 
been established by the evidence, the Tribunal pursuant to 
Section 15 of the Act, confirms the Order of the Liquor Licence 
Board sub ject) tomalteraraonsesomchatetnes  lermeandsConditton! 
shall read as follows: 


"Commencing on Wednesday, the lst day of October, 
1980, the Term and Condition is that the sale 

of alcoholic beverages in the 'Dining Lounge' of 
the Shawnee Tavern shall cease at 10:00 p.m. daily 
until such time as a proper method of maintaining 
the food and liquor statistics is implemented, as 
a result of which there is evidence of conformity 
to the Regulations to the satisfaction of the 
Board." 


Evidence was given by the licensee that he does keep a 
book showing daily sales but he did not produce it. The Tribunal 
directs the Board to have one of its inspectors examine the system 
of bookkeeping to ascertain if it achieves compliance with the Act 
In the event there is compliance with Section 5, subsection 31, 
then the Term and Condition shall not be implemented. 
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STAFFORD TAVERN, TORONTO 


Lounge Licence 

issued to 

J & P Hotel Holdings (Toronto) Limited 
APPEAL FROM SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C. CHAIRMAN 
JOHN W. ERICKSON, Q.C., VICE-CHAIRMAN 
BARBARA J. SHAND, MEMBER 


COUNSEL: DEMETRIUS PANTAZIS representing the Licensee 
S.A. GRANNUM representing the Liquor 
Licence Board 


DECISION: January 24, 1980 


J & P Holdings (Toronto) Limited is the licensee 
(#092145) of premises classified as a Tavern and known as 
Stafford Tavern, 940 Danforth Avenue, Toronto. 


The sole officer and director of the corporation is 
Dimitrios Panagiotopoulos, and at all material times he has 
managed and operated the licensed premises. 


The licence issued is as follows: 
Lounge Licence Serial #L 0827 in respect of 2 rooms located: 


1. Second Floor, South Section, capacity 69 
2. Main Floor, South Section, capacity 156. 


When the licensee acquired the establishment in 
October, 1974 it was classified as a Public House for the sale 
and consumption of beer. After extensive renovation in 1976 
the establishment was reclassified as a Tavern and a lounge 
licence issued for the sale of spirits, beer and wine. 


On the 26th of June, 1979 the Liquor Licence Board 
issued a Notice of Proposal to revoke the liquor licence for 
the following reasons: 


"6. On the 27th of November, 1977 the Liquor 
Licence Appeal Tribunal after a hearing confirmed the Board's 
decision to suspend for ten days the liquor licences of the 
licence holder for permitting drunkenness and disorderly conduct 
on the licenced premises (See Summaries of Decisions, Vol. 1 
P. 77 — Tribunal note) 
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7. On September 27th, 1978 the Liquor Licence 
was again suspended by the Board for three weeks for permitting 
disorderly conduct on the premises and permitting persons under 
the age of nineteen years on the licensed premises. 


9. Notwithstanding that the second floor premises 
is licensed as a lounge, the licence holder permits the use of 
the said premises by patrons on Sundays, contrary to Section 6, 
Subsection (3) and Subsection (21) of the Regulations. 


103° On Tuesday, April 3, 19/798at about 12:35 “a.m. 
the licence holder permitted a person apparently under the age 
of nineteen years to enter the licensed premises contrary to 
Section 5, Subsection (5) of the Regulations. The name of the 
said person was Kimberley Ann Unger, born lst January, 1962. 


11. The past conduct of the sole officer and 
director of the licensee corporation affords reasonable grounds 
for belief that its business has not and will not be carried 
on in accordance with law". 


Relevant sections of the Liquor Licence Act and 
Regulations thereunder are: 


Liquor Licence Act, “1975 

Section 45 8C1) 
"No person shall knowingly sell or supply 
liquor to a person under the age of 
nineteen years". 


Ontario Regulation 1008/75: 

Section 5 (5) 
"Subject to section 46, no holder of a 
licence shall permit any person under or 
apparently under the age of nineteen years 
to enter or remain upon the licensed 
premises". 


Section 6 (1) 
"Except for Christmas Day and Good Friday, 
liquor of the type authorized by a 
licence may only be sold and served in 
the premises for which the licence is 
issued between the hours of 12 noon and 
l a.m. of the following day on Monday to 
Saturday". 
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Section 6 (3) 
"Where the premises licensed as a dining 
lounge are open on a Sunday.... the 
holder of the licence may use premises 
for which a lounge licence is issued 
located in his establishment for the sale 
and service of liquor with meals". 


Section 6 (C21) 
"Every premises for which a public house 
licence is issued shall be cleared of 
patrons within one-half hour after the 
sale and service of liquor ceases". 


Reference is made to the Notice of Proposal dated 
the 26th of June, 1979 issued by the Liquor Licence Board to 
revoke the licences issued to this establishment and the 
decision rendered by the Board suspending the licence on certain 
terms. 


Upon the evidence of Sgt. R. Prior and Police 
Constable J. Anderson of the Metropolitan Toronto Police Force, 
the Tribunal finds that on Tuesday, April 3rd, 1979 at about 
12:35 a.m. the licence holder herein permitted a person 
apparently under the age of 19 years to enter the licensed 
premises contrary to Section 5 (5) of the Regulations. The said 
person was Kimberley Ann Unger, born lst January, 1962. The 
evidence of the police officers shows that Kimberley Ann Unger, 
a person who to the police officers appeared to be under the age 
of 19, was sitting some 12 feet away from the president of the 
Corporation, Mr. D. Panagiotopoulos, and the waiter who had 
served her. At the time there were only 11 other patrons in 
the establishment. 


On questioning by Sgt. Prior, Miss Unger produced 
a birth certificate finally, which indicated her age as of the 
lst of January, 1962. It was admitted that her age had not 
been checked on that date. Mr. Panagiotopoulos testified that 
he had made a check some days earlier because of his opinion 
that she was around 18%-19 years of age, and that she had pro- 
duced an indentification which was claimed to have been the 
property of a cousin. 


The Tribunal finds that Mr. Panagiotopoulos, having 
accepted a single item of identification from a person in re- 
spect of which he had some doubt as to age, was negligent in 
not having assured himself more definitely of the age of the 
person, though at the time there was no compulsion as to the 
use of the Age of Majority Card with the photo. Mr. Panagio- 


£i2 


topoulos had already had some experience with respect to under- 
aged persons in that there had been a suspension levied earlier 
in respect thereof. That a charge under Section 45 (1) of the 
Liquor Licence Act»was dismissed is not inconsistent with the 
finding of a breach of Section 5 (5) of the Regulations. The 
two breaches are completely separate. Section 45 (1) has ingre- 
dients in it which are not required in respect to Section 5 (5) 
of the Liquor Licence Act. 


The Tribunal finds further on the evidence of the 
2 officers that notwithstanding that the 2nd Floor premises was 
licensed as a lounge, the licence holder permitted the use of 
the said premises by patrons on Sundays for the service of 
liquor contrary to Section 6 (3) and 6 (21) of the Regulations, 
and of Section 6 of Subsection (1) which states the hours of ser- 
Viicee i nas lounger. 


Mr. Panagiotopoulos had been in the operation of 
the establishment for some time and had been involved in the 
conversion of the premises with a public house licence toa 
tavern with a lounge licence. There was absolutely no excuse 
for the service of liquor on Sunday and the use of these lounge 
premises. The breaches set out in these 2 matters are suffi- 
cient cause for the suspension imposed by the Liquor Licence 
Board. 


Counsel for the licence holder has brought out the 
significarce of a suspension or revocation with respect to 
financial consequences. The Tribunal has before it the history 
of the operation of this particular establishment. The Tribunal 
is mindful of the fact that as set out in Paragraph 6 of the 
Notice of Proposal there was a confirmation by this Tribunal of 
the decision of the Board suspending the licence for 10 days in 
November, 1977, and that on September 27, 1978 the licence was 
again suspended by the Board for 3 weeks for permitting dis- 
orderly conduct on the premises and permitting persons under the 
age of 19 years on the licensed premises. 


Further, and without making a decision whether the 
actions of the licence holder in respect of the noise emanating 
from the establishment through the provision of live band music 
and singing provide a cause for suspension, in the consideration 
of the penalty to flow from the breaches committed by the li- 
cence holder, the Tribunal finds that is another aspect of the 
conduct of the chief officer of the licence holder which falls 
far short of the standards necessary to the operation of this 
establishment. The conduct of the chief officer since the 
meetingsot sthise irabunalye Li7eOctober, 9 (9B respecting sthnes stay 
of the suspension is such that little consideration can be 


13 


given at this time to any further sympathetic attitude towards 
paemiNcencesnorder..) in the mace Ota Specit lemcomma tment. in 
respect to not permitting music till installation of a sound- 
proof barrier acceptable to inspectors of the Noise Control. 
seetuton of the City of Toronto, the licence holder continued 
such action, which has continued until as late as Monday past. 
Also, at the time of the granting of the Stay based on the ac- 
ceptance by the Tribunal of the seriousness of the consequences 
of a suspension, the Chairman had occasion to make known views 
with respect to the importance of the licence holder conducting 
himself in a way that would not cause concern to others. 


Mr. Grannum has asked for an Order by the Tribunal 
to revoke the licence. Without making a ruling as to the au- 
thority of the Tribunal to do so under the circumstance of this 
case, in the light of the fact that no notice was given that 
such a request would be made, the Tribunal, without finding 
specifically that notice should be given, does not see fit to 
Grant such a request. 


The matter of a transfer to members of the family, 
as contemplated, is something that will have to be dealt with 
by the Board within its authority and powers based on what- 
ever action the licence holder will take in that regard. The 
Tribunal makes no direction with respect thereto. 


For the reasons stated herein based on the findings 
of the Tribunal, the Tribunal confirms the decision of the 
Board and directs the Board to set the date for the commencement 
of the suspension. 


The Decision was rendered orally by the Chairman 
at the conclusion of the hearing. 
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ST REGIS HOTEL, North Bay 


Lounge Licence issued to 
Mrs. Norma Lumley and Mrs. Ruth Lafrance 
APPEAL FROM SUSPENSION 


TRIBUNAL : JOHN YAREMKO, Q.C. CHAIRMAN 
BARBARA J. SHAND, MEMBER 
JACK SIM, MEMBER 
COUNSEL : S.A. GRANNUM representing the Liquor Licence 
Board 
DECISION: (Nererkih ale ILeKsre 


As neither the Applicants nor anyone on their 
behalf appeared, the Tribunal delayed the hearing for 10 minutes 
and then proceeded in the matter after evidence was given of 
proper service of the Notice of Hearing. 


An examination of the exhibits filed disclosed: 


On the 3rd day of December, 1979, the Liquor Licence Board 
issued a decision suspending the licence herein. 


On the 12th day of December, 1979, a hearing of the Tribunal 
was requested. Thereafter no communication was had from the 
Applicants. 


On or about the 19th February, 1980, the mortgagee in possession 
applied for a transfer of the licence which was completed on or 
about 18th March, 1980. 


The Decision was given orally: 


Upon a consideration of the matter, the Tribunal 
is of the opinion that the Applicants no longer have status as 
applicants for a hearing before the Tribunal. They are no 
longer holders of a licence. It is noted that section 12 refers 
to the expression "holder of the licence". Lack of status is 
further confirmed by the fact that one of the Applicants has 
quit claimed an interest. Having held that the parties have no 
status, accordingly the Tribunal holds that it has no jurisdict- 
ion to hold a hearing. 
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THREE-STAR RESTAURANT, Alliston 


Dining Lounge Licence 

issued to 

ALEXANDRA LEGAKIS, JOHN LEGAKIS, 
GEORGE THEOLOGOS AND MARIA THEOLOGOS, 


Licensees 
APPEAL FROM ORDER REFUSING TO REMOVE TERM AND 
CONDITION 

TRIBUNAL: GORDON I. PURVIS, Q.C., VICE-CHAIRMAN AS CHAIRMAN 


BARBARA J. SHAND, 
M. GALE McAULEY, Members 


COUNSEL: JOHN LEGAKIS, Agent for Licensees, 
S.A. GRANNUM, representing the Liquor Licence Board 


DECISION: JUNE 10, 1980 


Alexandra Legakis, John Legakis, George Theologos and 
Maria Theologos are the Licensees of premises classified as a 
Dining Lounge known as Three-Star Restaurant, 214 Victoria Street 
East, Alliston, Ontario, under Dining Lounge Licence No. 020585. 


A public meeting was held in Barrie, Ontario on December 
5th, 1979, to consider an Application to remove the Term and 
Condition relative to hours of operation for the sale and service 
of alcoholic beverages in the Three-Star Restaurant. 


Subsequent to the above public meeting, the Board proposed 
to refuse to remove the Term and Condition and following a request 
by the Licensees for a Hearing, the Hearing was convened in the 
Town of Alliston on February 28th, 1980. At that hearing the 
Board's decision was that, effective March 3lst, 1980, the hours 
for the sale and service of alcoholic beverages be as follows: 


Monday to Friday inclusive - 2 OOMp).m 0) tO) als OO) p.m. 
Saturday See OOP noonsto 15: OO p.m. 
Sunday - 12:00 noon to 10:00 p.m 


The above decision increased the hours which were 
previously in existence and which were: 


Monday to Saturday inclusive - 5:00 p.m. to 11:00 p.m. 
Sunday -12:00 noon to 10:00 p.m. 


The sole issue to be decided by the Tribunal was whether 
or not, on the evidence presented, the Licensees would be 
permitted to sell alcoholic beverages from 12:00 noon or 2:00 p.m. 
to 11:00 p.m. Monday to Friday inclusive. ei. 


116 


The record of proceedings before the Liquor Licence Board 
indicated that those in opposition to the Application were 
concerned with the possible consumption of alcohol particularly 
by students of the Banting Memorial High School directly across 
the road from Three-Star Restaurant. It is noted too that 
opposition to the Application was presented by way of a copy of 
Resolution passed by the Simcoe County Board of Education as of 
December 3rd, 1979. It must also be noted that no one giving 
evidence was critical of the manner in which the Licensees are 
presently operating the licensed premises. 


Also at the Board Hearing, those in support, including a 
Petition of some 300 persons, asked the Board to take into 
consideration the Licensees’ present policy of discouraging 
-students from using the licensed part of the premises. [In 
arriving at its decision, the Board aiso considered the record 
of the Licensees without any noticeable criticism in their close 
to three years of operation. 


At the Tribunal Hearing the Liquor Licence Board inspector 
in giving his evidence stressed the fact that he had always kept 
a close eye on the establishment, the Licensees were very 
competent, and ran an excellent restaurant with absolutely no 
complaints or problems. The excellence of the establishment was 
verified also by the testimony of witnesses. 


In the town of Alliston there are five other licensed 
premises all being permitted to sell: alcoholic beverages 
commencing at 12:00 noon Monday to Saturday. 


The establishment is a family restaurant and discourages 
students from entering the Dining Lounge with a sign in the 
window to this effect. In addition there was produced in evidence 
a quarterly report of the Licensees to the Liquor Licence Board 
showing at all times a greater ratio of food being sold than 
liquor. 


On the evidence presented at this Hearing, the Liquor 
Licence Appeal Tribunal, pursuant to Section 10 (2) of The Liquor 
Licence Act, hereby removes the Term and Condition of the Liquor 
Licence Board dated the 5th day of March 1980 to permit the 
Licensees to maintain the following hours for the sale and service 
of alcoholic beverages, effective immediately: 


Monday to Saturday inclusive -—- 12:00 noon to 11:00 p.m. 
Sunday =—2)s OORnOOn toy LO.O0R p.m. 


k/ 


TORONTO AREA GAYS 


Application for Special Occasion permit 

for Toronto Area Gays 

by Robert G. (Stout 

APPEAL FROM NOTICE OF PROPOSAL TO REFUSE TO ISSUE 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
BARBARA J. SHAND 
KENNETH VAN HAMME, Members 


COUNSEL: GARY W. CURRAN, representing the Applicant 
S.A. GRANNUM, representing the Liquor Licence Board 


DECISION: OCTOBER 22, 1980 


At the conclusion of the Hearing in the presence of the 
two Members, who concurred orally, the Chairman gave an oral 
decision: 


The determination to be made by the Tribunal is 
whether the application for the Special Occasion Permit herein 
comes within the purview of Section 35. In this regard there are 
two issues which require determination by the Tribunal: firstly, 
the nature of the entity on behalf of which the application is 
made, secondly the role that the entity performs. 


The language of Section 35 is very broad in respect 
of the elements of the issue, 


SPECIAL OCCASION PERMITS—FUND RAISING 


35.-(1) A special occasion permit for the 
sale and service of liquor may be issued 
for an event that is conducted for a 
purpose that will promote the advancement 
of charitable, educational or religious 
works or to serve community needs. 


(2) A special occasion permit for an 
event described in subsection 1 may only 
be issued to a charitable organization 
registered under the Income Tax Act 
(Canada) or a service group or other 
association organized for the advancement 
of charitable, educational, religious 
or community objects. 
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I will deal with the nature of thesentitystirse, 
Evidence placed before the Tribunal shows the entity was formed 
some 5 years ago by a number of individuals. They thereupon 
set up their own method of function; there was no written con- 
stitution or by-laws, no officersswere elécted]  Puis isnot Co 
say that the entity has no rules, no customs which govern its 
functioning. Indeed the entity has developed such that meet the 
requirements of those who participate. The entity has a name, a 
membership list which varies from time to time, an office, a 
telephone listing and number, a bank account with authorized 
signatures. More significantly, it has a set of unwritten rules 
relating to admission and exclusion of members, and as to the 
nature of its deliberations with regard to principles to be 
adhered to, and action to be taken, namely - concensus. The 
Board in its decision stated, (secondly) ''The organization Toronto 
Area Gays is not a properly constituted association in that there 
is no constitution or by-laws.'' The Tribunal is of the opinion 
that the existence of a constitution or by-laws is not a condition 
precedent to the issuance of a Permit under Section 35. The 
Tribunal notes the provisions in respect of a club in the 
Regulations. There is a definition in the interpretation Section 
1 para.(d), and there are terms set out in Regulation 22. No 
similar requirements are set out in this regard with respect to 
the Special Occasion Permit under Section 25. Mr. Grannum in his 
argument stressed that the entity must be organized. It has been 
advanced on behalf of the Applicant that an association is "a 
body of persons associated for a common purpose.'' The Tribunal 
finds that such is not the meaning to be given to ‘association’, 
there must be something more than a common purpose. However, the 
Tribunal finds that in the method of functioning of Toronto Area 
Gays, there are sufficient aspects to meet the requirements of 
this being an association within the meaning of Section 35. 


I now deal with the role of Toronto Area Gays. Its 
principal activity has been the maintenance of a telephone line 
which takes calls from persons who are homosexual themselves, 
or who want information about homosexuality. At present the 
telephone line is staffed by two volunteer members from 7 p.m. to 
10.30 p.m. Mondays to Saturdays. Approximately 3,000 calls are 
answered annually. Evidence was placed before the Tribunal that 
the calls encompass: a) people who seek information; b) parents; 
c) people who are troubled; d) referrals by social workers on an 
individual basis; e) persons who have personal problems. That 
list includes persons who are not homosexual. The Board gave as 
a reason for its decision "Toronto Area Gays on whose behalf the 
permit is applied for does not in the opinion of the Board promote 
the advancement of charitable, educational or religious works, 
nor does it serve the community needs' The Tribunal is of the 
opinion that the activity of Toronto Area Gays does serve a 
community need. The need does not have to be one that is required 


ee) 


by the total community, many community needs are not. It is in 
the context of a community need that the term 'community objects' 
must be applied. 


The Tribunal directs the Liquor Licence Board to 
issue the Special Occasion Permit applied for. 


The direction of the Tribunal is subject to the 
Applicant complying with all other requirements with respect to 
the permit as set out in the Act and Regulations. 


ZO 


TOWN MANOR MOTOR HOTEL 


Lounge Licence 

issued to 

TM. HOTELS s INC: 

APPEAL FROM DECISION OF SUSPENSION 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
BARBARA J. SHAND 
GALE McAULEY, MEMBERS 


COUNSEL: NEIL R. JONES, representing Licensee 
S.A. GRANNUM, representing the Liquor Licence Board 


DECISION: DECEMBER 12, 1980 


The Tribunal finds that on the 12th day of January, 1980 
there were on the licensed premises of the Town Manor Motor Hotel 
herein at 1:50 a.m., 20 to 25 persons sitting at the bar area 
and at tables, all with drinks - some with two or three in front 
of them - mixed drinks, bottles of beer, some untouched, others 
in the process of being consumed. 


The premises were in the charge of a bartender-waitress 
to whom had been assigned, on behalf of the licensee, the res- 
ponsibility of being in charge of the operation of the premises 
on that evening and, therefore, in charge of the responsibility 
of compliance with the necessary provisions of the Act with res- 
pect to the hours of operation of the premises. 


Accordingly, the Tribunal finds a breach of Regulation 
6, subsection 20 and 21, namely: 


"Section 6 


(20) All evidence of the service and consumption 
of liquor shall be removed within one half-hour 
after the sale and service of liquor ceases in a 
licensed premises. 


Section 6 


(21) Every premises for which a public house licence 
or lounge licence is issued shall be cleared of patrons 
within one-half hour after the sale and service of 
liquor ceases." 


2a 


The Tribunal notes that in respect of the breach of 
Section 6, subsection 21, the licensee was on the 5th day of 
June, 1980 convicted and a penalty of a fine of $250.00 was 
imposed. 


After a hearing in the matter, the Board imposed a 
penalty of suspension of six days. 


The facts herein are not disputed. The issue basically 
before the Tribunal is the quantum of penalty to be imposed. 
Counsel on behalf of the licensee has submitted that the sus- 
pension was "unnecessarily harsh in view of the nature of the 
infraction and the excellent record of the principal shareholder 
of the licensee for many years in the hotel industry in Ontario." 


No evidence of any problem with the Board either by the 
licensee or by the principal shareholder in respect of operation 
going back to 1953 was put before the Tribunal and the decision 
is based upon the single incident of January 12th. 


The Tribunal finds that steps have been taken following 
the incident, and since that time with respect to the operation 
of the premises which appear to be adequate to prevent a recur- 
rence of such an incident. 


Counsel in support of his argument respecting the harsh- 
ness of the penalty and the power of the Tribunal has referred 
to three cases. Without going into the details of the three 
eases, the Tribunal notes that in two of the cases, The Cecil 
Tavern and The Wheat Sheaves Tavern, the penalty imposed by the 
Board was confirmed. In the Oasis case, the Tribunal notes that 
in that instance, there had been other action taken by the Board 
in respect of the licensee, which the Tribunal had found to be 
an additional penalty. 


Counsel for the licensee has stressed the consequences 
of the penalty with respect to the financial effect on the opera- 
tions and/or the effect on a sale presently being negotiated. 

The Tribunal is of the opinion that a licensee must be aware 
that breach of a regulation may lead to a suspension and that 
suspension may lead to such consequences. 


The Liquor Licence Board is charged with the adminis- 
tration of The Liquor Licence Act directly, and for the method 
of operation of all of the premises licenced under The Liquor 
Licence Act and with the supervision of the conduct of the 
licensees and those acting on behalf of the licensees. The Tribunal 
is loath to interfere with the penalty imposed by the Board in the 
ordinary course of its administration of the Act. 
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Accordingly, the Tribunal confirms the said decision 
and directs the Board to set the exact limits of the terms 
of suspension. 


At the conclusion of the hearing, the Chairman orally 
gave the decision and reasons therefor in the presence of the 
two Members who concurred. 
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TURNING POINT TAVERN, Toronto 


Dining Lounge Licence 

issued to 

J.Patrick Gregg and Annie Gregg 
TURNING POINT RESTAURANT 
APPEAL FROM DECISION TO REVOKE 


MEETING TO CONSIDER extension of time for 
the giving of a notice requiring a hearing 
for a Stay of the order of revocation 


TRIBUNAL : JOHN YAREMKO, Q.C., CHAIRMAN 


GORDON I. PURVIS, Q.C., VICE-CHAIRMAN 
KENNETH VAN HAMME, MEMBER 


COUNSEL: DAVID J. THOMPSON, representing the Applicant 
S.A. GRANNUM, representing Liquor Licence Board 


DECISION: OCTOBER 6, 1980 


At the conclusion of the Meeting, in the presence 
of the two members, the Chairman gave an oral decision: 


There are two determinations to be made by the 
Prropunalc wairstly. the request for the extension of time for 
notice requiring the hearing, and secondly the request for a 
stay of the Order of the Board. 


Dealing with the request for the extension of time, 
the relevant section of the Statute is 16 (8) 


The Tribunal must make a two-fold determination. 
In order that the applicants succeed in the request there must be 
an affirmative answer to both parts of the Section. In 
regard to the Tribunal being satisfied that there are "reason- 
able grounds for applying“ Counsel for the Board has admitted, 
under the circumstances related to the service of the decision, 
and the actions of the Licensee, that this determination 
has been met affirmatively. The Tribunal does not have before 
it the strict details of the service of Notice of the decision 
by the Board in this regard, and accepts the testimony of the 
Licensee is respect thereof. Assuming, as was conceded, that 
the service took place on or about 3lst of July 1980 the 
Licensee indicated by his contacts with his Solicitor some 
time prior to 15th August (within a fifteen day period) his 
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determination to appeal. 


The second determination is whether the Tribunal 
is satisfied that there are "prima facie grounds for granting 
relief". Evidence placed before the Tribynal show in the 
communications of the Board that the Board Hearing was 
adjourned for the purpose of monitoring. As set forth in the 
minutes of the meeting of November 28th: ''The Board advised 
that “Lt “would Reserve”), its. "Decision. pendingsarchree day 
monitoring of this operation from the standpoint of food and 
liquor revenue, to be conducted in the early part of March 
1980. The Board further indicated that based on its findings 
at thatetime vas DecustOn willie beCmrendeLed nl am=MeIcom Was 
concurrently a request for the submission of a current menu. 
The Notice with respect to that adjournment, dated November 
28th, refers to the above advice and in addition states: 
"Further, the Board made certain recommendations to you with 
respect to the overall operation of your establishment". 


The monitoring did itakes place, but ic was mnotean 
respect of the food/liquor revenue, but with respect to 
overall operation of the establishment. The Licensee was 
then notified as to the proceeding to be taken by the Board, 
namely, that the 'Board has appointed (Tuesday, July 8th) 
torender tts decision sin) thisematicen./  lhere Ss enon ndicataon 
that it was a continuation of a Hearing, and there was no 
communication to the Licensee of the report that would be placed 
before the Board at that time for consideration, which in fact 
it was. 


in respect to the liquor/1oo0d ratio the 11 gures 
for March/April would indicate that the balance had been met, 
as it had in respect of the three days monitoring. The 
Licensee in his testimony indicated that when confronted with 
the monitoring report and testimony which related thereto, 
he disputed some of the allegations, but not having been given 
notice with respect thereto, was not in a position to bring 
evidence to refute. 


The Tribunal is of the opinion that the Licensee 
should be given the opportunity to present his case in respect 
to allegations of which he will have had Notice. 

Accordingly, the Tribunal is of the opinion that the Applicant 
has demonstrated prima facie grounds for granting relief within 
the meaning of Section 16 (8), by reason of the nature of the 
proceedings carried on by the Board. 


For the information of Counsel for the Applicant/ 
Licensee a Tribunal Hearing enables a review of the operation 
of an establishment up to the time of the hearing in respect of 
which the Licensee has received notice, or of the position of 
the Board of which he is aware with respect to the total 


15 
operation of his tavern. 


Having made the first determination with respect to 
the request for an extension, under the circumstances, the 
Tribunal is of the opinion that a stay of the revocation should 
be granted. 


NCCOLrdimoly wienesdeciston ol ches ir bina tne ths 
Matter is firstly that the extension of time for Notice requiring 
a Hearing be granted for that period which would make the Notice 
of Hearing filed valid, is granted, and secondly that the Order 
of Revocation of the Board is stayed until the Tribunal makes its 
decision. 
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UPSTAIRS RESTAURANT 


Dining Lounge Licence 

issued to 

HOEHNDER RESTAURANTS LIMITED 

APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL : GORDON I. PURVIS, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
KENNETH P. VAN HAMME 
M. GALE McAULEY, MEMBERS 


COUNSEL: DOUGLAS E. WILSON, representing Licensee 
S.A. GRANNUM, representing Liquor Licence Board 


DECISION: DECEMBER 24, 1980 


This was a hearing held on November 13, 1980, pursuant 
to Section 15 of The Liquor Licence Act, 1975, before the Liquor 
Licence Appeal Tribunal sitting at Toronto. 


Hoehnder Restaurants Limited is the Licensee (Licence 
No. 020881) of the establishment classified as a restaurant known 
as UPSTAIRS RESTAURANT, 136 Yonge Street North, Aurora 


The officers and directors of the licensee corporation 
are: 


Jakob H. Schneider - President 
Wolfgang Hoehn - Vice-President 


The licence holder acquired the licensed premises on or about 
May 31, 1979, when the liquor licences were transferred to the 
corporation. 


The Licence issued to the Licensee is in respect of the 
following rooms located at the above address: 
1 Second Floor: Southeast Section 
Pi Second Floor: Northeast Section 
On February 11, 1980, the Liquor Licence Board issued 


a Notice of Proposal to attach to the Dining Lounge Licence 
of this establishment a Term and Condition that: 


"the sale and service of liquor in the 
establishment shall cease at 10:00 p.m." 


a? id 


for the following reasons: 


"The licence holder is carrying on activities 
that are in contravention of the Regulations 
and, in particular, the licence holder has: 


(a) contrary to Section 5, subsection (31) (a) 
of Regulation 1008/75 under the Act, 
failed to keep books and records that 
fully and clearly set forth the daily 
record of purchases and sales of food 
and liquor, and 


(b) contrary to Section 6, subsection (5), the 
total receipts for the sale of liquor 
having exceeded the total receipts from 
the sale of food in the same month." 


The licence holder had filed with the Board a Statement 
of the receipts of food and liquor in the licensed premises for 
the period July 1979 to December 1979. 


At a meeting held before the Liquor Licence Board on 
April 24, 1980, to consider its proposal, the Board found that 
the aforesaid contravention exists and that the total receipts 
from the sale of liquor in these premises have exceeded the 
total receipts from the sale of food, contrary to Section 6, sub- 
section (5) of Regulation 1008/75 under The Liquor Licence Act, 
1975, and issued its Decision as follows: 


“Commencing Monday, May 12th, 1980, there 
shall be attached to said Licence the 
"Term and Condition" that the sale of 
alcoholic beverages in the Dining Lounge 
of the Upstairs Restaurant shall cease at 
10:00 p.m. daily until such time as the 
requirements of Section 6, subsection (5) 
of Regulation 1008/75 are met to the 
satisfaction of the Board." 


The Board indicated also that the operation would be 
reviewed after a further monitoring of the actual food and 
liquor sales in this establishment had been completed. 


In its decision, the Board noted that, "notwithstanding 
that the above Statement filed by the Licensee appears to indi- 
cate that, except for the month of July 1979, the gross receipts 
from the sale of food have exceeded the gross receipts from the 
sale of liquor, an investigation by the Board has ascertained 
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that the gross receipts from the sale of liquor represents 
75% of the total gross receipts, and the gross receipts from 
the sale of food represents the remaining 25% of sales." 


At the Board Hearing, the previous monitoring of the 
premises by the Board's investigator disclosed that the fol- 
lowing percentages existed on the dates mentioned: 


January 24th, 1980 


Food - 8.8% 
Eiquor mole: 7. 


January 25th, 1980 


Food ee Sen oyA 
Liquor! 9 0/42 47, 


The record of the Board proceedings discloses in the 
Board's investigator's report that this establishment is located 
on the second floor of the premises, and the licence presently 
in effect covers a large room divided into two rooms or sections 
by a glass wall. One section (No. 1) contains tables which are 
set for dining at all times with tablecloths, glasses, napkins, 
etc., and is open for dining from twelve noon. The other section 
or room (No.2) at the back is used as a discotheque and has the 
only bar servicing the two areas. It opens at 8:00 p.m. and 
employs a disc jockey from 9:00 p.m. to 1:00 a.m. Although lighter 
food items are available in this section, the investigator's 
report disclosed no food sold during his monitoring, despite a 
board menu being displayed in the area. 


At the Tribunal Hearing, the Board's inspector gave 
evidence that problems existed and still exist in the establish- 
ment regarding the food/liquor ratio, despite his many warnings 
to the Licensee. In his view, Section No. 2 is not a restaurant 
but rather a 'disco', where light dining is available but not 
encouraged to any extent. It attracts a drinking rather than a 
dining clientele, and therein lies the problem of this establish- 
ment's inability to comply with the regulation. 


The Licensee, Mr. Jakob H. Schneider, in his evidence, 
dealt at length with efforts made to promote the sale of food, 
including encouraging service clubs and other organizations to 
meet and dine there on a regular basis, the institution of a 
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larger menu available in both sections, a reduction in liquor 
and food prices, an increase in radio and newspaper advertising 
to encourage 'family dining'. He maintained that part of the 
present problem could be attributed to a number of fast food 
outlets recently opened in the area, and to the fact that a 
100-room hotel was presently under construction which would 
incorporate the existing establishment as its dining facility. 
Reference was made to Exhibit 7A which showed a monthly sales 
chart of Upstairs Restaurant from July 1979 to October 1980. 
This chart disclosed that from January to October, 1980, the 
food/liquor ratio each month reflected more liquor sold than 
food, and ranged from food - 26%, liquor - 74%, to food -44%, 
liquor - 56%. The month of October 1980 showed the following: 


Food Liquor 
SLOP LO bs Oy ae) 26375 513,506.56 =2577% 


On behalf of the Licensee, evidence was given by the 
Mayor of Aurora, and the Member of Parliament for York North, 
both strongly in support of the establishment, the maintenance 
of its licence, and aware of the various problems it has en- 
countered and is encountering in fulfilling its obligations 
under the Act and Regulation. Here again, the Tribunal observes 
that compliance with the 50/50 ratio contained in The Liquor 
Licence Act is a situation confronting every licensee, and the 
majority of licence holders in this Province do comply. 


In the present situation, the sole issue to be deter- 
mined is whether or not this particular Licensee did or did not 
meet the food/liquor ratio. The Board and the Tribunal have in 
the past applied certain criteria or guidelines to assist in 
determining compliance, and Counsel for the Board and for the 
Licensee have referred to and dealt in their submissions with 
these criteria. Firstly, is the stipulation that the establish- 
ment is run as a bona fide restaurant/food operation. Physically 
it has the characteristics of such an operation. But the realism 
of the present operation dictates that in no sense can Section 
No. 2, referred to as the ‘disco’, be termed a bona fide food 
operation. Under the second criterion, the Tribunal is faced 
with a question as to whether or not reasonable efforts are 
being made to meet the requirements. Counsel for the licence 
holder maintains that various methods have been employed to pro- 
mote the sale of food, and since April 1980, steady improvement 
has taken place. On the contrary Counsel for the Board submits 
that a great deal more effort is needed, and that the Licensee's 
problem lies in the operation of the 'disco' Section No. 2. 
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The third criterion poses the question of whether or not reason- 
able success toward the goal of meeting the requirements in a 
reasonable period of time is being had. It has been suggested 

by Counsel for the licence holder that a period of two or three 
years would be a reasonable period of time. With this conten- 
tion, the Tribunal cannot agree, and feels that the Board has 

been more than patient in the granting of time to this establish- 
ment so that its total operation could comply with the Regulation. 
A complete revision of the operation is, in the Tribunal's opinion, 
required, particularly as it concerns Section No. 2. 


The Tribunal therefore finds that the Licensee has been 
in continuing breach of the Regulation, being Section 6, sub- 
section (5) (a) of The Liquor Licence Act, Regulation 1008/75, 
and that the Board is empowered to take the action it has. 


The Liquor Licence Appeal Tribunal hereby confirms the 
Decision of The Liquor Licence Board of April 24th, 1980, for 
the reasons herein and directs the Board to set the effective 
date of the commencement of the attachment of the Term and 
Condition. * 


* Note: The above decision was appealed to the Supreme Court 
of Ontario (Divisional Court). The appeal had not 
been concluded at the time of this publication. 
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WESTMINSTER HOTEL 


Dining Lounge and Lounge Licences 
issued to 

Westminster Hotel Limited 

APPEAL FROM SUSPENSION 


TRIBUNAL: GORDON PURVIS, Q.C., VICE-CHAIRMAN as CHAIRMAN 
JACK C. SIM and 
GALE McAULEY, MEMBERS 


COUNSEL: LAWRENCE S. CRACKOWER representing the Licensee 
S.A. GRANNUM representing the Liquor Licence 
Board 

DECISION: August 12, 1980 


Westminster Hotel Limited the Licensee herein, is the 
owner of the Westminster Hotel, located at 240 Jarvis Street, 
in the City of Toronto, and the following are the officers and 
directors of the said corporation: 


Dr. Harold Dennis, President 
Renjamin F. Ulster, Vice-President 
Lowell Dennis, Secretary 

Susan P. Dennis, Treasurer 


At all material times George Cummings was the General Manager of 
the hotel and had been employed in that capacity since 1948. 

The Licensee is the holder of Dining Lounge and Lounge Licenses 
No. 010149. 


On the 8th day of February, 1980, the Liquor Licence 
Board issued a Notice of Proposal to suspend for a period of 
thirty (30) days the Dining Lounge Licence and Lounge Licence 
issued in respect of the premises for the following reasons: 


"On January 7th, 1980, Westminster Hotel 
Limited, the Licensee Corporation, pleaded 
guilty and was convicted of keeping a common 
bawdy house, contrary to the provisions of 

The Criminal Code. Lowell Dennis, an officer 
of the Licensee Corporation, pleaded guilty 

to permitting the premises to be used as a 
common bawdy house and was convicted in 
Provincial Court at Toronto. Neree Croisetiere, 
Manager of the licensed premises, pleaded guilty 


G32 


to permitting the licensed premises to be used 
as a common bawdy house and was also convicted 


riggy I2raehyshareseil (Croyunans ¢ 


Contrary ‘to Section, 61) (cy) (42 )sotsthesAct, the 
DaSte CONdUCt ROL ECeoncalimOtiuCeromandmomreGlOls 
of the Licensee Corporation affords reasonable 
grounds for belief that its business has rot and 
will not be carried jon in accordance jwaith law."! 


After a Hearing on March 27th, 1980, the Liquor Licence 
Board advised the parties that the Board's decision would be 
reserved pending further study, and that the decision would be 
rendered on! ors betore May, Sth, L960. 


Subsequently, as of April 2nd, 1980, the Board rendered 
the following decision: 


"The Board has now considered this matter more 
thoroughly ands as satistvedsthat. the Lrcence 
Holder carried on activities contrary to the 
LUGTorelucencesACt, 9 7o, andesnectbatnoncu 


and issued the following Order: 


“UThe! Board, therefore, "ORDERS" that the / Dining 
Lounge' and 'Lounge' licences issued to Westminster 
Hotel, Toronto, be "SUSPENDED", effective at the 
opening hour on Monday, April 2lst, 1980, and to 
continue until the opening hour on Thursday, May lst, 
UI S Ors 


At the commencement of the Tribunal Hearing, Counsel 
for the Board indicated that the sole issue to be decided was 
whether or not the above convictions "afford reasonable grounds 
for belief that its business will not be carried on in accordance 
with: Taw. .% = ‘Section -6(1>)(c) (ii). of the Liquor Eicence, Ace. 
Certificates of Conviction dated January 7th, 1980, were intro- 
duced as Exhibits on consent. The convictions relate to charges 
against the Corporation and individuals as follows: 


As against Westminster Hotel Limited: 
"Unlawfully did keep a common bawdy house at 
Westminster Hotel, 240 Jarvis Street, contrary 
to The Criminal Code." 


As against Lowell Melvin Dennis: 
"being the Owner, Landlord, Lessor, 
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Tenant, Occupier, Agent or otherwise 
having charge or control of premises 
known as the Westminster Hotel, 

located at 240 Jarvis Street, knowingly 
permit the premises or any part thereof 
tombe Het vor used for the purpose of 7a 
common bawdy house contrary to The 
Criminal Code. 


As against Neree Joseph Croisetiere: 

"being the Owner, Landlord, Lessor, Tenant, 
Occupier, Agent or otherwise having charge 

or control of premises known as the Westminster 
Hotel, located at 240 Jarvis Street, knowingly 
permit the premises or any part thereof to be 
let or used as a common bawdy house contrary 
tOmthesCruminateicode.! 


mhe Certificates indicate that) in each case a plea of Guilty 
was entered to each of the above charges. 


Police Constable Howard Hunton of 51 Division, The 
Metrcpolitan Toronto Police Force, gave evidence of his 
familiarity with the operation of the Westminster Hotel, and 
testified that since February 5th, 1979, the premises had been 
under observation for known prostitutes in the area entering 
and leaving the hotel. After forty-five (45) hours of such 
observation and under a search warrant issued, on Saturday, 
March 17th, 1979, a police raid on the premises was carried 
out and seven females and six males were arrested, having 
admitted that their sole purpose in being in the premises was 
for sexual activities. The hotel's room rental records were 
seized and, in testimony, P. C. Hunton gave in detail 
information from these records disclosing the rental of a number 
of rooms in the hotel that particular evening, showing that 
certain rooms had been rented and re-rented several times 
during that evening. As a result of the aforementioned raid, 
Westminster Hotel Limited, the said Lowell Dennis and Neree 
Croisetiere were charged as aforesaid, pleaded guilty ata 
Hearing on January 7th, 1980, were convicted and assessed the 
fines nected in the certificates of conviction. 


At the outset of his cross-examination of the above 
witness, Counsel for the Licensee submitted a request to the 
Tribunal, which was consented to by Counsel for the Board, 
that, despite the filing of the Licensee's Financial Statement 
for the year ending December 16th, 1979, the details of same 
be excluded from any evidence given at this Hearing, since this 
information was confidential and not relevant to the issue at 
hand. This request was granted. Mr. Crackower, Counsel for 
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the Licensee, elicited from the witness his agreement that the 
guilty pleas entered to the above charges and fines paid on 
conviction actually facilitated the reduction of the Provincial 
Court's time in considering the charges laid, the the Company's 
records were available in detail (unlike the situation existing 
in other such police raids) and that, since the said convictions, 
the Licensee has made extensive efforts to prevent any similar 
occurrence. 


William R. McKay, an Inspector with the Liquor Licence Board 
for the past eight and one-half years, gave evidence under exam-— 
ination and cross-examination that he had known and frequented 
the Westminster Hotel since 1948 and had been an inspector of its 
operation for the past year. He indicated that there were no 
complaints against the operation of the hotel or its dining 
facilities, other than the above incident, and commented favourably 
on the general overall operation of these facilities, stressing 
that iG had a vcoods repuraclonteinmetne slononvomabead. 


In his presentation to the Tribunal, Mr. Crackower, Counsel 
for the Licensee, stated that he had decided not to call the five 
witnesses who gave evidence at the Board Hearing of March 27th, 
1980, since their evidence was contained in the Secretary's 
Minutes of the said Board Hearing. He referred the Tribunal to 
his appeal letter, dated May 20th, 1980, on behalf of the 
Westminster Hotel Limited, containing among other items a synopsis 
of the history of the Westminster Hotel, commencing January 19468, 
and a statement as to the grounds of appeal requesting the 
Tribunal's consideration of the following: 


lle The offence in question was the first with 
which the Licensee was charged in over thirty 
years of business. 


Px The offence in question was not a liquor or 
liquor-related offence. 


Be No warning of the illegal behaviour was 
rECeIVeds byw cNeeLacCenseecmEromnmrnerr Olmuce 
Department despite the fact that they had 
on previous occasions received such warning, 
and despite the fact that they had on numerous: 
occas@tons worked withthe police, susual ly on 
LAcwr TOW ne blaGivies vOM mid sune  hocelssoits 
suspected or known criminals. 


4. The Licensee had never previously appeared before the 
Board for any offence under the Liquor Licence Act. 
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Se ines bacL achia gus uepsmaavic spec mrakenmandmare soer nig 
taken to: 


(a) renovate the hotel in an effort to upgrade the 
clientele; 


(b) employ undercover security personnel at their 
expense; 


(c) tighten up their procedures to ensure any similar 
OMeMNSS Yall igrorg OCCUIS sa iors Iz LEVIEes, 


Or The fact that the Licensee has already paid a heavy 
monetary penalty sesulting trom ethe convictions in 
Provincial Court 


ie ie winNCOnvenTenice at Onm chica pub Lem WwhtChmwoulderesuilet on 
Any eSUS pen S1OMod eune  uacensee "Ss pircencesduemto the 
fact that banquets and parties are booked several 
months in advance. 


Se A-loss of approximately two hundred jobs for the period 
of any suspension. 


Liman eLOCkwOOGmLe Sith tedrone behalit sO fteethemiLacensee sim 
imp aes eh mECapacluyaas Manager OmeLhnesWestilins temehove las He is 
innMe Diy yemyjCan SO tma gC mmcar ned.  Wokbhimonem child and aves wa th 
Bien che hore apremises. | hormermly vasbible college student and 
minister, manager of a group home in Oshawa, manager of The Fort 
York Hotel in Mississauga for approximately two-and-a-half years, 
Mire ockwood) has s been emp lOviedm bys them Licensees sincesAprills 28th, 
LOCO CmWAEnC MAC LSM ASmCeCeDiT Ont Sibmande se Creamy mcOnsuiVe 
Principal wOwners Tihs aWwaEneSsSsmwas mined by suhewnocews to upgrade 
Cviciay asp CC EO GEL hnCmetaACiinaareS smarOuCOnuCnGmwiathm tle mprobDilemns, OF 
drinking, rowdiness and undesirables prevalent in the area, and 
Pantoulaniy —rOuCO—Operace, wath the police win scon trolling sthese 


SLemcmcs Cm MTC alee iim deta lia Tie mMmOtem Ss biatmiCemumneaStiTes 
now beans taken, particularly with regard to the hotel's 
Operarpons Of bs) front desk stathm. Sin his opinwon the sabove 


problems have gradually improved, and he receives the utmost in 
co-operation from his employers. 


Mr. Gordon Cooper, a former Staff Sargeant with The Metro- 
PoOlZscan sLorontoO Police Lore thimiby—One years. and mow ia parb—bame 
security officer’ with the Westminster Hotel since) January 17th, 
1980, testified that he had worked in, and was familiar with, 
the area for some twenty (20) years, and his main duties 
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consisted of discouraging known prostitutes from entering or 
AGUEND til om yOMUSe Chem ROMUSCS: mo tlc mii icml© UMS Ol-_em planner 
Are minke xa ema Cd nOMOMlCmr Ss mclWaieeCm© Ima Wi Climell © mel Sam O im ClLUl Gives mei ianoriasy 
OpPLMLOnMnEhe USewOh mUNe Mprenitsesn OheprOs UL cUlLlOM I pURDOSeSahias 
been eliminated.) In commenting yon the upgrading om, -andwehanges 
GO, ene preMmaisesmsa nee sMaceche EO SOr ths awlunecs Ss mOu mleumne cd mam cimeimer 
ment's new policy of making accommodation available to immigrants 
Bucioiny eyes aba qwlae Calis wal ino@Siny GING!) SxcwS as iVyS Ell uSreciOMSs inc 
renovatwtons vO. she peemises,mandmuneereplacement Ot oldmemp lovee 
of the hotel with new staff, particularly with reference to the 
new manager. 


Mev Martin Dennis taenmsavie sevVLdencemindiicaiba ml past haiwamE aS 
Westminster Hotel Limited was a family-owned and family-managed 
business, and that his particular function was in the capacity 
of omanager of Westminster Hotel Limited and, Directorsof 
AdmMinistratazon. — in some detail he weferred tophis educatlonwand 
qualifications for the above position, and particularly made 
reference tor the history of thevhotel as contained) any the synopoum 
filed. Under examination he admitted that he and his family are 
principally restaurant people, and that as a result the hotel 
operation had become somewhat neglected. Evidence was submitted 
as’ to) the Location and function) of the Varuouss banque ueracisscdcrs 
Within cher hote l—res tauran Gaecomp lex athe dependencenoOneanhe 
operation on banquet and party bookings, the gross revenue from 
the sale of liquor as it applies to the various rooms and catimea 
establishments covered by the present licence, and the hotel's 
convention facilities and policy together with the hotel's 
catering to its government commitment of accommodation for groups 
of immigrants arriving in Toronto. 


Dealing with the aforesaid convictions, Mr. Dennis indicated 
thatwammedtarelywancers thes Ce proOplensmhadsartischmunemDemmnis 
family concluded that a completely new operation was required, 
including new management, major renovations to the hotel's 
premises, and the hiring of “a fhamaly—orilented manager. Hencemrae 
employment of Mr. Lockwood as manager and building superintendent. 


In summation, Counsel for the Board submitted to the Tribunal 
his opinion that the facts of this case were not in dispute, that 
the licensee spas, conductecamensiric Gily winch net hemanb al taon 
Section 6(1)(e)(1i) of the Liquor Eicence Act) the, sole. issue 
being as to the matter of the penalty to be imposed. The 
original proposal of the Board was for a thirty (30) day 
suspension, which, after the Board's Hearing, was reduced in its 
decision to one of ten (10) days. 


Poi 


Counsel for the Licensee referred the Iribunal again to 
the Secretary's Minutes of the Board Hearing which recorded the 
CvaEGenConOm Messrs. Geouve Cummings, sGeorve tlio, and 
Bernard Simmonds, and also to the grounds of Appeal mentioned 
above. An alternative argument was proposed that, since nine 
diiterent locations would be affected, if there has to be any 
iPeconeCmouUsS DCMS LOM jv sMOll Cpe mi MllbedTOmOncm LOCA ba On Only. 
iim omaCOCaArGmOCOUnSe srememiscd mbncurlr UDUnolaLOn VOlumMme Le sot 
the Tribunal's Summaries of Decisions and to the cases of 
Brockdan Motor Hotel, President Motor Hotel, and the Peter Piper 
Hotel, where in each incident the Board's decision was altered 
andmeune suSpeENS2On —cOntined to jone location within the premises 
COMCerWaCGd. we Lach wOmebhese cases, dealtewi th convictions oOf manors 
being permitted to use the liquor facilities. Reference was 
also made to Volume I of the said Summaries and The Oasis Steak 
House Tavern case also involving minors, where the Board's 
SUSPenswOlewas sGeVOkcd. ine che bighteot the above, .Counsel 
bhencnonre suPved the Eri bunal sthab. im athe presents tuatlon 
Wentcncyesniould be sexvended. 


BAscOmOMm che meVLdenCem SubiMnlceOGsasSmCOnualned dine che 
Les MnNOnywOlms UNC VaArlOuUS Wa LNeSSeS appearing nov only before the 
iarbwacl sOUGeau che sprevvous Hearing ot ~the —aigquor Licence Board, 
and considering carefully the Counsels' submissions, the Tribunal 
is of the view that the Licensee is in contravention of 
Section 6(1)(c)(ii) of the Act stated as follows: 


TiINnecmoaAcumCONGdUCr Ol GGSmO lll Cer om OtmGirecLroncmor 
of a shareholder who owns or controls ten percent 
(10%) or more of its issued and outstanding equity 
SHaresmas sac cermine dsunders oectlon scOkamhonds 
reasonable srounds for sbeliet thateits business 
Will not be carried on in accordance with law and 
with integrity and honesty." 


iIn@ecndering ec hiseDeClsS TOnmunem br buna mel SCOPE Zz cinta O fmt ie 
grounds Of appeal submitted by Counsel for the Licensee, but is 
also aware of the heavy onus placed on all licence holders, 
including this Licensee, to at all times maintain their premises 
Prec Or any incidents such as have been related. above. 


As to mitigation of the Board's original proposal of a 
thirty (30) day suspension, the Tribunal is of the opinion that 
LhismecOnsTOdcCraclom wase civen, the licensce when unes Boards? 
decision of April 2nd, 1980, reduced to ten (10) days the 
suspension proposed. 


Thee Lrerpunals pnerenornescontinmns une deecus1oOn Of Ghee quor 
Licence Board dated April 2nd, 1980, and directs the Board 
to set the exact period of suspension. * 


*Note: The above decision was appealed to the Supreme Court 
of Ontario (Divisional Court). The appeal had not been 
concluded at the time of this publication. 
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WESTPORT HOTEL, Westport 


Application for Dining Lounge and Lounge 
Licences by L.O. Harris Holdings Limited 
APPEAL FROM REFUSAL TO ISSUE 


TRIBUNAL: GORDON I. PURVIS, Q.C., CHAIRMAN 
JACK C. SIM and 
BARBARA J. SHAND, MEMBERS 


COUNSEL: ROBERT A. BARR, Q.C. representing the Applicant 
S.A. GRANNUM representing the Liquor Licence Board 


DECISION: JUNE 10, 1980 


The Liquor Licence Board after a Hearing issued a decision 
on November 29, 1979, refusing the issuance of liquor licences 
for the Westport Hotel based on the reasons given in the Notice of 
Proposal bearing date September 11, 1979, namely, 


(a) the issuance of a liquor licence is not in 
the public interest having regard to the needs 
and wishes of the residents of the municipality; 


(b) the past conduct of the Applicant affords 
reasonable grounds for belief that its business 
will not be carried on in accordance with the law. 


For the record the Tribunal wishes to establish at the 
outset, and Counsel for the Board agreed, that the Board's 
reason (b) above relating to the past conduct of the Applicant, 
would not be a contentious issue nor a reason for refusing the 
issuance of liquor licences. On the contrary the Tribunal was 
impressed by the sincerity of the Applicant's submission and is 
prepared to base its decision solely on reason (a), the issuance 
of a liquor licence is not in the public interest having regard 
to the needs and wishes of the residents of the municipality. 


The Westport Hotel premises is located in a three-storey 
building situated in the centre of a residential area directly 
across the road from the municipal recreation area, including the 
community centre, and the hotel's property is in close proximity 
to four churches, actually abutting the property of one of these 
churches. It is located in the Town of Westport, having a 
population of approximately 680 persons. Since Westport is a 
resort centre, in the summer time the population is considerably 
increased by tourists and visitors to the area. 
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The hotel has a capacity of 85 persons with 17 bedrooms 
but requires a considerable amount of renovation and work to be 
done since it has remained dormant since the early 1970's. 


Notice of this Hearing appeared in the Westport Mirror as 
of April 30, 1980, and various letters and petitions objecting 
to or in support of the issuance of licences were received by the 
Tribunal. 


Evidence was received that there are already sufficient 
outlets for alcoholic beverages in the Village of Westport and, 
since the Village has had in the immediate past alcohol-related 
problems, a strong concern was expressed that if these licences 
were granted the Village would experience a considerable increase 
in these drinking problems, including over-indulgence by some 
adults, teenage drinking, disturbances on the street, noise, 
particularly on the weekends, and driving under the influence of 
liquor, all of which the Village has recently experienced. 


Although recognition must be taken by the Tribunal that 
the Town Council voted three-two to approve renovation of the 
hotel property and in so doing indicated approval of the present 
Application the Tribunal does not consider that this represents 
strongly the needs and wishes of the municipality as a whole. 


At the Board Hearing those favouring the Application were 
then well represented by petitions and oral testimony. However, 
at the Tribunal Hearing, although a proper notice of this 
Hearing had been published in a local newspaper, the Tribunal was 
concerned by the lack of material support for the Application. 


The Tribunal heard considerable evidence from those in 
opposition, including particularly the Westport-—Newboro 
Ministerial Association, and a number of members of this 
Association gave evidence. 


The Tribunal makes reference to its decision in the matter 
of Pros Restaurant, Scarborough, rendered on January 12, 1979, 
and reported in Volume 2 of the Summaries of Decisions on Page 
148, more particularly at pages 155 and 156. 


The Tribunal agrees with this decision and orders that the 
decision of the Liquor Licence Board to refuse to issue Liquor 
Licences to the Applicant be confirmed on the grounds that the 
issuance of licences is not in the public interest having regard 
to the needs and wishes of the public in the municipality in 
which the premises is located. 
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WILLY'S RESTAURANT, OTTAWA 


Dining Lounge Licence issued tc 
Willey's Tavern Limited 
APPEAL FROM ORDER ATTACHING TERMS AND CONDITIONS 


TRIBUNAL: J. W. ERICKSON, Q.C., VICE-CHAIRMAN AS CHAIRMAN 
JACK C. SIM and 
BARBARA SHAND, MEMBERS 


COUNSEL: S. A. GRANNUM representing the Liquor Licence Board 

AGENT: HUGH D. J. RYAN, acting on behalf of Willy's 
Restaurant 

DECISION: JANUARY 18, 1980 


Willy's Tavern Limited is the owner and Licensee of premises 
located at 356 MacLaren Street in the City of Ottawa; the premises 
are managed by Patricia Wilgress who is also the owner of all of 
the shares of the limited company. 


On the 24th day of May, 1979 the Board issued a Notice of 
Proposal to the Licensee as follows: 


"TAKE NOTICE that pursuant to The Liquor Licence Act 

S20. 197555 °C. 40, Sec. Os the iigquor in cence, Board 
proposes to attach to the Dining Lounge Licence for 

the above-named establishment a TERM and CONDITION 

that the sale and service of liquor in the establishment 
shall cease at 10:00 p.m. 


FOR THE FOLLOWING REASONS: 


The licensee is carrying on activities that are in contra-— 
vention of Section 6, subsection (5) of Regulation 1008/75 
under The Liquor Licence Act 1975 and an particular, ithe 
total receipts from the sale of liquor in the dining lounge 
have exceeded the total receipts from the sale of food in 
each month during the period commencing October, 1978 and 
naan eAp Pisin SO menor 


The licence holder has filed with the Board a statement of 
gross sales of food and liquor as follows: 
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Total Food Total Liquor 
Mcnth & Year Receipts “4%. Receipts bila 
October 1978 (no statements filed) 
November 1978 (no statements filed) 
December 1978 $ 8,428.00 34 $16,643.00 66 
January 1979 (no statements filed) 
February 1979 11,848.84 43 Ibs) GSie Shs ais} Sy) 7 
March 1979 3,411 vs7 44 7 oS tee IS, 56 
ANvoreslk, IUAS, 9,595.81 42 13,453.96 58"! 


A hearing was held by the Board on the 26th day of July, 
1979, and the Decision of the Board was as follows: 


“Effective October list, 1979, a Term and Condition is 
applied whereby the sale and service of liquor at Willy's 
Restaurant shall cease at ten (10) p.m. daily until such 
time as the food and liquor sales are to the satisfaction 
of the Board in conformity with Section 6 Subsection (5) of 
thnesReculatrons =.) 


By letter dated September 20th, 1979 the Board issued a Stay 
of its Order pending further investigations it intended to carry 
on. 


On the 22nd day of November, 1979 the Board issued a further 
Order following a hearing as follows: 


"THEREFORE, commencing WEDNESDAY, JANUARY 2nd, 1980 the 
'TERM and CONDITION! is that the sale and service of 
alcoholic beverages in the 'Dining Lounge' of Willy's 
Restaurant shall CEASE at 10:00 p.m. daily until such time 
as the food and liquor sales are to the satisfaction of the 
Board in conformity with Section 6, Subsection (5) of the 
Regulations." 


At the hearing before the Tribunal the Tribunal was provided 
with a summary of the gross receipts from the sale of food and 
liquor for the months December, 1978 to October, 1979. These 
figures were filed on consent and clearly indicate that compliance 
with Section 6(5) of the Regulations was not achieved in any one 
month during the period in question. 


Evidence was led by the Board which consisted of the reports 
of S. J. Napolitano and S. Holubko who are Investigators with the 
Liquor Licence Board of Ontario and further the evidence of 
Inspector Lorne Hooper. It is not necessary to go into detail 
with respect to their evidence with respect to the liquor and 
food sold in the licensed premises since that does not appear 
to be an dispute. 
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The evidence did indicate that the premises consist of a 
three-floor house. The first floor contains four rooms used as 
a Dining Lounge, the second floor contains three rooms used as a 
Dining Lounge, the third floor contained an office. There was 
agreement that the premises were kept in a tidy condition and 
that the kitchen facilities were clean, adequate and well stocked 
with food. All of the witnesses called by the Board indicated 
that the management was co-cperative at all times and by 
inference the Tribunal also concludes that the premises were 
managed in an efficient manner. 


Ms. Patricia Wilgress gave evidence that she was the owner 
of all of the shares of Willy's Tavern Limited and the manager of 
the premises. She did file figures which were described as 
unaudited for the month of November, 1979 which she indicates 
showed compliance with the Act for that month. The Tribunal after 
questioning Ms. Wilgress noted her uncertainty with respect to the 
reliability of the figures and further notes that no serious 
attempt was made to persuade the Tribunal that compliance had 
in fact been achieved in November and December of 1979. The 
Tribunal infers that this was not the case because the Licensee 
did have the opportunity to provide this information to us but 
did not do so. 


Ms. Wilgress indicated that she had made a substantial 
investment in the premises and was attempting to sell her business, 
in all likelihood, at a substantial loss. She also indicates that 
her concept of a wine bar for all intents and purposes had failed 
and any prospective purchasers did not intend to carry on the 
same business but intended to change the format to a traditional 
restaurant not specializing in wine. Ms. Wilgress indicated that 
she felt her venture had failed because of unanticipated increases 
in the price of wine by the Liquor Control Board of Ontario. 


The evidence in total indicates that while there is a bona 
fide restaurant operation being carried on by Willy's there 
appears to be very little chance of reasonable success in 
achieving compliance with Section 6(5) of the Regulations even 
though the Tribunal is satisfied that Ms. Wilgress has tried 
to combat the prcblem. Ms. Wilgress in her evidence left the 
clear and distinct impression that she would not be able 
to achieve compliance. The Tribunal further notes that the 
Board granted a Stay to Ms. Wilgress after its original decision 
in an effort to assist her but that she was unable to achieve 
compliance notwithstanding that assistance. 
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After hearing the evidence and the submissions of Counsel, 
the Tribunal orders: 


ae. That the Order of the Board dated the 22nd day of 
November, A.D., 1979 be confirmed provided that the Board 
shall in its discretion establish the commencement date for 
the term and condition referred to in the Order. 


Be The Tribunal directs the Board to consider any 
prospective purchaser on its merits at the time of application 
for the transfer of the licence in order to determine if the 
term and condition attached to the licence shall be removed 
unless the Licensee has previously achieved compliance. 
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WOODSHED RESTAURANT AND TAVERN 


Dining Lounge Licence 
issued to 
Pachis Holdings Ltd. 


APPEAL FROM ORDER SUSPENDING LICENCE 


TRIBUNAL: JOHN YAREMKO, Q.C., CHAIRMAN 
JACK C. SIM, and 
GALE McAULEY, MEMBERS 


COUNSEL R.I. SMITH representing the Licensee 
S.A. GRANNUM representing the Liquor Licence 
Board 
DECISION: June 23, 1980 


Pachis Holdings Ltd. is the Licensee of premises 
classified as a dining lounge known as Woodshed Restaurant 
and Tavern, 1620 Albion Road, Etobicoke. 


The Licence issued is a: 
Dining Lounge Licence, 


Serial Number 020367 
in respect of three rooms: 


(Ll) Main floor - East Section 
(seating capacity - 108) 
(2) Main floor - West Centre Section 


(seating capacity - 43) 


(3) Main floor - Northwest Section 
(seating capacity - 22) 


At the conclusion of the hearing the Chairman gave the 
decision of the Tribunal orally. 


The Tribunal finds that on the 4th day of October 
1979 one Ian Bruce MacDiarmid born the 24th of November 1962 
was observed consuming beer in Room #1. On the same occasion 
it was observed that a waitress Caroline Kaiser served MacDiarmid 
with additional beer without asking or obtaining evidence at 
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that time as to the age of Ian MacDiarmid. The birthday of 
the 24th of November 1962 as of October 4, 1979 indicates 

an age just short of 17 years of age, slightly more than two 
years less than the prescribed age. The Tribunal finds that 
the only check on that date with respect to age by Caroline 
Kaiser was an enquiry by her of one of the officers of the 
licensee on duty as to a person and he had indicated that he 
had checked the person. There is nothing before the Tribunal 
to indicate that the person checked was MacDiarmid. 


The relevant section of the regulations set out 
univer the titie or ‘Terms and Conditions of a’ licence", is 
Section 5, subsection (5a), paragraph (b) which reads: 


"The holder of a licence shall ensure that 
evidence as to the age of the person, 
satisfactory to the licence holder, is 
Obtained parerer prior to serving liquor 

to a person apparently under the age of 

19 years on any premises prescribed by 
Section 46." 


A dining lounge is one of the premises prescribed by Section 
46. 


The Tribunal notes that of some 50 or more persons 
in Room #1 at the time, the investigating officer had checked 
the age of one person and that person had turned out to be 
under the permitted age. The Tribunal therefore finds that 
MacDiarmid was someone who apparently was under the age of 
19 years. 


The Tribunal finds that in the operation of the 
business there were procedures with respect to age checks. 
There was a sign in the foyer. There was control at times 
at entry, and by direction of those who appeared to be under 
age to a room other than that in respect of which the incident 


referred to occurred. Staff are instructed to make checks. 
The Tribunal finds that the procedures which were in effect 
in this regard were minimal. Anything less than what was 


prescribed by management would have been no check at all. 

In the present instance the procedures were not effective. 
The waitress, Caroline Kaiser, was forthright in her 
testimony and the Tribunal has found that she made no direct 
check herself in respect to requesting and obtaining evidence 
prior to service on that date. 
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The Tribunal makes two observations, firstly 
that the service of liquor to under aged persons is a very 
serious occurrence. The seriousness of that offence must 
by the time of October 4th, 1979 have been apparent toc 
all licensees. There had been much discussion in the previous 
year with respect to minors drinking, and the change from 
18 to 19 years highlighted the seriousness of the matter. 
The second observation is that by the 4th of October, 1979 
the importance that identification cards issued by the Board 
be relied upon was something that ought to have been known 
by all licensees. This is especially important when it 
related to those under the age of 19 who are permitted 
to be in a dining lounge. The Tribunal is of the opinion 
that the action to be taken prior to the service of liquor 
is something which must be done at the time of service in 


addition to any other check at the time of entrance. The 
section requires that "the holder of a licence shall ensure 
that evidence...... is obtained". The Tribunal finds that 


the procedures followed were not reasonable under the circum- 
stances to comply with the direction of the regulation. 


The Tribunal notes that this was the first 
instance of discipline with respect to the holder of the 
licence and the Tribunal notes that in all other respetts 
the operation of the establishment was satisfactory. Actions 
taken on behalf of the holder of the licence in respect to 
menu and entertainment indicated a desire to have an 
establishment in accordance with the requirements and statutes 
of the regulations. The Tribunal notes that the procedures 
which are now in effect subsequent to the incident are more 
stringent and the Tribunal is of the opinion that they at 
least should have been in effect at the time of the incident. 


A procedure which permits a waitress to rely on 
what may be taken to be a fairly indirect statement by someone 
else, is done on behalf of the holder of the licence at 
peril. Accordingly, the Tribunal finds that the holder of 
the licence herein by reason of the action of its officer 
and employee was in breach of the Term and Condition set out 
in Section 5, (5a), paragraph (b). 


Counsel for the licensee referred to the difficulty 
that the licensee is in by reason of the fact that the breach 
was brought to management's attention subsequent to the event. 
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Though the Tribunal is sympathetic to the licensee in this 
regard, the Tribunal believes that the procedures undertaken 
by the licensee should be those of prevention. 


The counsel for the licensee made reference to 
the penalty that he described as harsh. He cited the matter 
of the Oasis Tavern reported in 1 LLAT. The Tribunal in that 
instance found that the licensees had already suffered a 
penalty in that they had been refused a licence by reason of 
the breach, and that a suspension would have been a second 
penalty. The Tribunal does not believe that the procedures 
which have to be carried out in respect of action by the 
Board can be construed as a penalty because those procedures 
of necessity must take place in all instances of disciplinary 
action initiated by the Board. The Tribunal notes that in 
this instance the Board issued a Notice of Proposal to suspend 
for seven days, and then subsequent to the hearing the Board 
reduced the penalty to four days. It must be taken that the 
Board did give consideration to the penalty being imposed. 


The Tribunal hereby confirms the decision of the 
Board and directs the Board to set the commencement of the 
period of the suspension, bearing in mind any secondary 
penalties that might follow if the period does not take into 
consideration all of the relevant matters. 
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